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Eleanor Rockett1 

 

 

Abstract 

Intellectual property law strives to provide a climate for invention, ingenuity and imagination to 
prosper. The standard theory, featured prominently in relevant international and national IP 
law regimes, is that copyists stifle the incentive for innovation. Yet, in an industry with copying 
at its heart, firms are prospering contrary to the above standard. This is fashion and, arguably, 
copying is what it is all about, after all. This paper examines how intellectual property theory 
works in the fashion industry and explores the idea that copying designs stimulates fashion 
innovation, thus generating a ‘piracy paradox’. Further, it aims to scrutinise the pertinent 
theses of induced obsolescence, flocking and differentiation, suggesting an analysis of the 
interaction between intellectual property rights, economics and competition law.  
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Introduction  

 

‘What do you fill your trash bags with?Fast fashion?’ Stella McCartney, Trashion Show 2018. 

Fashion is the world’s seventh largest industry, worth 2.4 trillion dollars.2 Arguably, even if you 

are out of fashion you are in fashion because everyone uses clothes. Fashion has intrigued 

economists, social thinkers and cultural theorists for embodying ‘representative characteristics 

of modernity, and even of culture itself’.3 Retailers ‘receive daily shipments of new 

merchandise in order to perpetuate the feeling that styles are ‘out of trend’ as quickly as they 

                                                 
1 Eleanor graduated with a first class LLB (Hons) degree in Law. She is currently undertaking a 
Masters in Fashion Design Management at London College of Fashion. Alongside her studies 
Eleanor is working as a luxury sales associate at Stella McCartney and Harrods.  
2 The Business of Fashion, McKinsey & Company, The State of Fashion 2017 report, November 
2016, 6. 
(https://www.mckinsey.com/~/media/McKinsey/Industries/Retail/Our%20Insights/The%20state%20of
%20fashion/The-state-of-fashion-2017-McK-BoF-report.ashx)  
3 Hemphill, C. S. and Suk. J., ‘The Law Culture and Economics of Fashion,’ 61 Stanford Law Review, 
1147, 1149.  
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came in’, a process that intentionally causes ‘the consumer to feel that their clothes are out of 

style after only the first wear’.4 This fashion cycle is driven by the latest designs and innovation, 

and as new designs are introduced increasingly quickly, older designs become ever more 

rapidly obsolete.5 This is fast fashion.  

 

Fast fashion is at its zenith with cheap clothing being produced rapidly by mass-market 

retailers in response to the latest trends.6 No longer producing a Spring-Summer line and an 

Autumn-Winter collection six months later,7 designers now follow fleeting trends to produce 

cheap garments, swiftly satisfying the appetite of the consumer.8 Lead times have been 

reduced from six months to zero, pursuing to quench shoppers’ thirst for instant gratification.9 

These garments are made for the short term, worn while on trend and then discarded.10 The 

desire for constantly new clothing has meant that in the UK two million tonnes of clothing is 

thrown out each year equating to £140 million worth of waste.11 It is easy to see why the fast 

fashion industry has been labelled ‘trashion’.12  

 

Intellectual property (IP) ‘refers to unique, value-adding creations of the human intellect that 

results from human ingenuity, creativity and inventiveness,’13 including designs, artistic works, 

innovations, names and images. It is crucial to protect IP in order to encourage and safeguard 

investment in innovation, thus creating an environment that stimulates further innovation and 

spurs economic development.14 In the majority of industries, copying suppresses the incentive 

                                                 
4 Elrod, C., ‘The Domino Effect: How Inadequate Intellectual Property Rights in the Fashion Industry 
Affect Global Sustainability,’ (2017) 24(2) Indiana Journal of Global Legal Studies, 575, at 578. 
5 Barnes, L. and Lea-Greenwood, G., ‘Fast Fashioning the Supply Chain: Shaping the Research 
Agenda,’ (2006) 10(3) Journal of Fashion Marketing and Management, 259, 269–71. See also, Joy, 
A., et al., ‘Fast Fashion, Sustainability, and the Ethical Appeal of Luxury Brands,’ (2012) 16 Fashion 
Theory, 273, 273–74. 
6 The Business of Fashion, McKinsey & Company, The State of Fashion 2018 report, November 
2017, 19 (accessed 
at: https://cdn.businessoffashion.com/reports/The_State_of_Fashion_2018_v2.pdf). See also, Elrod, 
‘The Domino Effect’, 575.  
7 Bhardwaj, V. and Fairhurst, A., ‘Fast Fashion: Response to Changes in the Fashion Industry,’ (2010) 
20 The International Review of Retail, Distribution and Consumer Research, 165. See also, Doyle, S., 
et al., ‘Supplier Management in Fast Moving Fashion,’ (2006) 10(3) Journal of Fashion Marketing and 
Management, 272. 
8 Elrod, ‘The Domino Effect’, 578  
9 McKinsey & Company, The State of Fashion 2017 report, 18-21. See also, Tyler, D, et al., ‘Supply 
Chain Influences on New Product Development in Fashion Clothing,’ 10(3) Journal of Fashion 
Marketing and Management, 316 at 319 . 
10 Searle, N and Brassell, M., Economic Approaching to Intellectual Property, (2016, Oxford University 
Press), 115.  
11 Ditty, S., ‘It’s Time for a Fashion Revolution,’ Fashion Revolution White Paper, December 2015, 11.  
12 Stella McCartney, Trashion, Spring-Summer 2017.  
13 Kalanje, C., ‘Role of Intellectual Property in Innovation and New Product Development,’ WIPO.  
14 Intellectual Property Office, Promoting Innovation and Growth: The Intellectual Property Office at 
Work, (2016, Government Publications) 6 . 
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to innovate and strong IP laws such as patents and trademarks are vital. To what extent this 

general rule applies to the fashion industry is, however, debatable. There is no law that 

specifically protects every aspect of a fashion garment from copying. One is then led to 

assume that, since there is no complete protection and the copying of fashion designs is 

allowed to occur, the industry should be lacking innovation and faltering. Yet, statistics show 

consistent global fashion industry sales’ growth, predicted to increase by 4.5% in 2018.15 This 

paper seeks to investigate how and why the fashion industry continues to be successful, 

despite IP law allowing copying to occur.  

 

1 A Comparison of Intellectual Property Options for Fashion Designs  

‘Imitation is the highest form of flattery’ – Coco Chanel  

Intellectual property protection for fashion designs varies significantly between jurisdictions; 

at one end of the spectrum, French Propriete Intellectuelle affords specific protection for 

fashion designs, while at the other end the United States fashion industry essentially exists in 

a ‘doctrinal no man’s land’.16 US commentators Raustiala and Sprigman believe that this IP 

protection gap or ‘negative space’17 results in fashion designers being ‘vulnerable to a stitch-

by-stitch, seam-by-seam replication’ of their designs.18 The authors describe ‘negative space’ 

as ‘a substantial area of creativity’ not permeated by copyright and patent and for which 

‘trademark provides only very limited propertization’.19 The United Kingdom sits in the middle 

of these two contrasting approaches, presenting a patchwork IP rights framework and no 

specific provisions for fashion designs.20  

 

In the UK designs may be protected in several ways, including the UK registered design 

(UKRDR) and UK unregistered design rights (UKUDR) under the Copyright, Designs and 

Patents Act 1988.21 Regulation 06/2002 (EC)22 provides the registered Community design 

(RCDR) and Community unregistered design rights (UCDR), the EU equivalents to UK design 

rights. Copyright in relation to artistic works, trademarks and patents can be utilised by 

designers in order to protect certain aspects of a fashion design. This section examines IP 

                                                 
15 The State of Fashion 2018 report, 76. 
16 Rosenblatt, E., ‘A Theory of Intellectual Property’s Negative Space,’ (2011), 34 (3) Columbia 
Journal of Law and The Arts, 317 at 323. 
17 Raustiala, S. and Sprigman, C., ‘The Piracy Paradox: Innovation and Intellectual Property in 
Fashion Design,’ (2006) 92 Virginia Law Review, 1687 at 1764. 
18 Wong, T., ‘To Copy or Not to Copy, That is the Question: The Game Theory Approach to Protecting 
Fashion Designs,’ (2013) 160 University of Pennsylvania Law Review, 1139 at 1140.  
19 Raustiala and Sprigman, ‘The Piracy Paradox’, 1764 
20 Moultrie, J. and Livesey, F., ‘Chapter 3: Design Right Case Studies,’ Report on the Economics of 
Design Rights, (2011) The Intellectual Property Office) 1.  
21 ss.213-64(III) Copyright, Designs and Patents Act 1988.  
22 Council Regulation (EC) No. 06/2002 12 December 2001 on Community Designs  
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protection options that exist in UK law in comparison with those of other jurisdictions, aiming 

to establish whether the UK fashion industry exists in an IP negative space. The UKUDR 

protects the shape and configuration of a design23 and excludes surface decoration.24 A 

design must be original and not commonplace to qualify.25 The protection offered by the UCDR 

is focused on lines, texture and materials,26 with the validity requirements of novelty and 

individual character. There are significant differences between the UKUDR and UCDR. The 

UKUDR has complex qualification criteria, limiting its use in the protection of fashion designs 

as surface decoration is excluded. UCDR protections fill this gap. 

 

Karen Millen v Dunnes27 highlighted how fast fashion designers can use UCDR to protect 

garments, clarifying the interpretation of Art. 5 (‘novelty’) and Art. 6 (‘individual character’) EU 

Regulation 06/2002 and outlining the scope of protection. Karen Millen claimed Dunnes sold 

copies of three KM garments in their Irish stores. Dunnes appealed the High Court judgment, 

which asserted KM to be the UCDR holder for these garments, to the Supreme Court. The 

first appeal ground was that the garments did not have the element of ‘individual character’ 

required for an UCDR holder under Art. 6. The second ground was Dunnes’ argument that 

KM must prove the garments had ‘individual character’ within the Regulation’s meaning.  

 

The Supreme Court referred to the Court of Justice of the European Union to determine the 

meaning of ‘individual character’ regarding both Art. 25(1) World Trade Organisation’s 

agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS) and Art. 85(2) of 

the Regulation. Under TRIPS, ‘members may provide that designs are not new or original if 

they do not significantly differ from known designs or combinations of known design 

features’.28  The Supreme Court questioned whether KM was required to provide for the 

novelty or individual character of the design assessed by an examination of earlier designs. 

The CJEU asserted that no such requirement exists, as the TRIPS provision is expressed in 

‘optional terms’.29 The interpretation of Art. 85(2) was also queried by the Supreme Court. The 

CJEU stated that a presumption of validity of a UCDR is created by the heading of Art. 85. 

Consequently, Art. 85(2) is interpreted to mean that a designer must merely show what the 

individual character of the design is, rather than prove the design to have individual character 

under Art.6(1). Thus, the legal onus of proof is on the plaintiff to establish a right to a UCDR 

                                                 
23 Ocular Sciences Ltd v Aspect Vision Care Ltd. [1997] RPC 289 (Laddie J).  
24 Lambretta Clothing Co Ltd v Teddy Smith (UK) Ltd. [2005] RPC 6 (CA).  
25 S. 1(1)(3)(a) Intellectual Property Act 2014.  
26 Art. 3(a), Regulation 06/2002. 
27 Karen Millen Fashions Ltd. v Dunnes Stores [2014] All ER (D) 156.  
28 Art. 25(1) TRIPS Agreement.   
29 Karen Millen Fashions Ltd. v Dunnes Stores and Another C-345/13, [34].   
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and only shifts to the defendant if that right is challenged, to prove that a ground for invalidity 

is present on the balance of probabilities. It was subsequently concluded that ‘individual 

character’ relates to the overall impression produced, which must be a different overall 

impression from prior designs available to the public.  

 

Unregistered design rights arise ‘from the date on which the design was first made available 

to the public within the Community’.30 Designers have the option of the UKRDR and RCDR to 

register their designs. This process can be costly and registration causes the system to be far 

slower than under UKUDR and UCDR. Registered rights are generally less useful than 

unregistered rights for fast fashion designs, as garments have an extremely short life cycle.31 

Some online retailers such as Missguided have reduced lead time from design to shelf to just 

one week,32 a staggering change from previous biannual seasons.33 Registered designs have 

the advantage of longer lasting protection, while registration creates more of a deterrent since 

rights holders need not prove deliberate infringement, unlike unregistered designs. Arguably, 

neither benefit is particularly valuable to fast fashion design protection, as garments are on 

trend for short periods of time. And one may conclude that unregistered rights provide suitable 

protection in such short life cycles.   

 

The few court cases make it difficult to determine accurately how successful unregistered 

design rights are at protecting fashion designs. The effectiveness of the system could be 

implied by the adoption of similar legislation in other countries. The Australian Designs Act 

2003 creates a design right system very similar to the UK framework, without the inclusion of 

an unregistered design right. To combat the potential gap in protection, the application for 

registered designs is simple and inexpensive. A design can be registered ‘without substantive 

examination’.34 In order to register, the design must be novel and distinctive when ‘compared 

with prior art base for the design as it existed before the priority date of the design’.35 The 

Australian system bases its similarity test on the view of an informed user, who must give 

more weight to similarities than differences. Due to the lack of case law in this area – as 

                                                 
30 Art. 11(1), Regulation 06/2002. 
31 Swaminathan. J.M., and Lee. H.L., ‘Design for Postponement,’ (2003) 11 Handbooks in Operation 
Research and Management Science, 199. See also, Bhardwaj, V. and Fairhurst, A., ‘Fast Fashion: 
Response to Changes in the Fashion Industry,’ (2010) 20 The International Review of Retail, 
Distribution and Consumer Research, 165 at 167.  
32 McKinsey & Company, The State of Fashion 2018 report, November 2017, 18.  
33 Bhardwaj and Fairhurst, ‘Fast Fashion: Response to Changes in the Fashion Industry,’ 166. 
34 Atkinson, V., et al., ‘Comparative Study of Fashion and IP: Copyright and Designs in France, 
Europe and Australia,’ (2016) 11 Journal of Intellectual Property Law and Practice, 496 at 524. 
35 Review 2 Pty Ltd. v Redberry Enterprise Ltd [2008] FCA 1588 [55].  
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Australia’s copyright and design right system is underutilised by the fashion industry36 – it is 

hard to determine the precise effect copyright and design right protections have on the fashion 

industry. US commentators have illustrated the significant difference in protection for fashion 

designs between the EU and the US, finding that ‘the EU affords fashion designers an 

exclusive and independent right against design copying’,37 compared to what is often 

considered a lower level of protection afforded by US law. The US lacks effective UCDR or 

UKUDR equivalents, an apparent gap in IP protection that potentially creates a higher risk of 

copying. 

 

The UK operates a closed list copyright system as s.3 Copyright, Designs and Patents Act 

1988 provides eight categories of protectable works. Fashion designs are not specifically 

mentioned as a sub-category of artistic work, meaning garments only qualify protection under 

s.4(c) as works ‘of artistic craftsmanship’. In comparison, France operates an open list system, 

allowing designers to enjoy broader protection38 with specific provisions dedicated to fashion 

designs.39  

 

A fashion design must be both ‘artistic’ and a ‘work of craftsmanship’ to receive UK copyright 

protection; recent case law reveals the difficulty in defining ‘artistic’, especially with regard to 

fast fashion garments. If there is no intention to create an artistic work in creating the garment40 

or the purpose of the garment is not artistic41 it will not be eligible for copyright protection. In 

Hensher v Restawhile42 it was held that a design intended for mass production will not qualify 

as artistic; ‘Craftsmanship’ implies hand-made works and is easier to establish than ‘artistic’, 

especially in respect to haute couture and one-off pieces; there is no case law to ascertain 

whether mass produced fast fashion garments would qualify as ‘craftsmanship’. The case law 

demonstrates that the threshold for ‘artistic craftsmanship’ is high. It may be concluded that 

courts are disinclined to acknowledge fashion designs as artistic work – particularly mass-

produced fast fashion garments. Copyright is often used in conjunction with unregistered 

                                                 
36 Batty, R., ‘There Goes My Outfit: Copyright in the Fashion Industry in Australia and New Zealand,’ 
(2009) 15 New Zealand Business Law Quarterly, 8 at 10. 
37 Jiminez, G., et al., ‘Design Piracy Legislation. Should the United States Protect Fashion Design?’ in 
Jiminez, G. and Kolson, B., Fashion Law: A Guide for Designers, Fashion Executives, and Attorney’s, 
(2014, 2nd Edition, New York, Fairchild Books), 75.  
38 Article L.112-1 of the Intellectual Property Code . 
39 Hagin, L., ‘A Comparative Analysis of Copyright Laws Applied to Fashion Works: Renewing the 
Proposal for Folding Fashion Works into the United States Copyright Regime,’ (1991) 26 Texas 
International Law Journal, 341,  345. 
40 Merlet v Mothercare Plc [1986] RPC 115. 
41 LucasFilm Ltd and Others v Ainsworth and Another [2011] UKSC 39 . 
42 Hensher v Restawhile [1976] AC 64. 




































