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Abstract 

 

Name: Victoria Jane Hamlyn 

 

Thesis title: The Legal Regimes Governing Marine Renewable Energy in 

England and Wales 

 

This thesis involves an examination of the main international, regional and 

national legal regimes regulating marine renewable energy in England and 

Wales. Deriving from a complex patchwork of law and policy, developments 

have ensued in the absence of a distinct governing ‘legal regime’ and within a 

number of competing paradigms. This original synthesis attempts to identify 

lacunae, conflicts and connections within and between the span of legal genres 

that MRE evokes. Against a backdrop of climate change mitigation, the key 

findings show that despite the presence of political will for offshore renewable 

energies, MRE development faces a number of legal obstacles, all of which 

seek to protect other important public and private interests. Although 

predominantly satisfactory at the international level (international law of the sea), 

national private property rights, environmental protection laws and regulatory 

development controls each encompass particular legal incongruities that have 

the potential to act as barricades to development. This thesis discusses these 

issues and reaches conclusions as to potential areas for reform. 
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1 
 

Introduction 

 

 

Full fathom five thy father lies; 

Of his bones are coral made; 

Those are pearls that were his eyes: 

Nothing of him that doth fade 

But doth suffer a sea-change 

Into something rich and strange. 

 

William Shakespeare, The Tempest, Act I, Scene II.1 

  

                                                
1
 Shakespeare, W., The Tempest, (1623, Isaac Jaggard and Edward Blount). 



2 
 

0.1: The Purpose and Scope of the Research 

Marine Renewable Energy (MRE) is a term used to encompass three 

predominant offshore renewable energy technologies: wind, wave and tidal 

stream.2 These three types of energy generation are slowly but surely becoming 

important components of the energy mix. England and Wales, and in particular 

the South West Coast, have some of the best projected and anticipated MRE 

potential in the world. The United Kingdom (UK) has the largest offshore wind 

resource in the world, with relatively shallow waters and strong winds extending 

far into the North Sea. Offshore wind energy exploitation is rapidly increasing in 

the UK: where once Denmark and the Netherlands sat at the apex of the 

statistics, the UK has now taken a substantial lead.3  In 2014, RenewableUK 

stated that the UK has as much installed offshore wind capacity as the rest of 

the world combined.4 

There is bursting potential for wave and tidal stream energies to utilise 

the UK’s vast resources5, yet there remains an operational gap between the 

development and the commercial deployment of wave and tidal technologies in 

England and Wales: to date only a small number of wave testing facilities have 

been secured. 6  This is brought into sharp relief when contrasted with the 

                                                
2
 See also below at 0.3. 

3
 For example, in 2012 the UK boasted 2,093.6 MW of energy generated by offshore wind. 

Denmark has the second highest output, at 874.3 MW: Global Wind Energy Council., Global 
Wind Statistics, (11.02.2013), p 4: http://www.gwec.net/wp-content/uploads/2013/02/GWEC-
PRstats-2012_english.pdf.  
4
 http://www.renewableuk.com/en/renewable-energy/wind-energy/offshore-wind/.  

5
 http://www.carbontrust.co.uk/emerging-technologies/technology-

directory/marine/pages/marine.aspx; Many of the leading device concepts were developed in 
the UK, including the Wavegen Limpet, the Pelamis P2, the Aquamarine Oyster, Marine Current 
Turbines SeaGen tidal turbine and several others: 
http://www.decc.gov.uk/assets/decc/11/stats/publications/dukes/5949-dukes-2012-exc-
cover.pdf.  
6
 For example the Wave Hub in Cornwall: http://www.wavehub.co.uk/.  

http://www.gwec.net/wp-content/uploads/2013/02/GWEC-PRstats-2012_english.pdf
http://www.gwec.net/wp-content/uploads/2013/02/GWEC-PRstats-2012_english.pdf
http://www.renewableuk.com/en/renewable-energy/wind-energy/offshore-wind/
http://www.carbontrust.co.uk/emerging-technologies/technology-directory/marine/pages/marine.aspx
http://www.carbontrust.co.uk/emerging-technologies/technology-directory/marine/pages/marine.aspx
http://www.decc.gov.uk/assets/decc/11/stats/publications/dukes/5949-dukes-2012-exc-cover.pdf
http://www.decc.gov.uk/assets/decc/11/stats/publications/dukes/5949-dukes-2012-exc-cover.pdf
http://www.wavehub.co.uk/
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positions in other nations, particularly Scotland7 and Portugal.8  

Such uses of the marine environment are destined to have 

consequences, but mankind does not yet fully understand the marine 

environment and the processes that take place within it. This makes any use of 

the ocean a risk from the outset. Secondly, how humans interact with and utilise 

the marine environment is so varied and diverse (and potentially damaging) that 

regulation of these activities is extremely difficult, even at the domestic level. 

In the midst of the unknown and continually evolving offshore practices, 

historically the oceans have been regulated on a sectoral basis, resulting in 

fragmented legislation. In reality, reflecting the nature of the ocean itself, it is 

impossible to separate these ‘spheres’ of legislation, for there is synergy 

between them and the edges are blurred. The ocean and therefore our uses of 

it cannot be delineated in such a way; every action has a reaction, and every 

action and reaction connects with others elsewhere. 

The United Kingdom (UK) has a long maritime history that has influenced 

every aspect of national life. Today, our seas continue to make a vital 

contribution to the UK economy through traditional industries such as shipping 

and fishing and new ones such as the generation of clean renewable electricity. 

But MRE represents something much broader than merely economic gain. The 

above stanza from The Tempest captures the transformative essence of the 

                                                
7
 In Scotland test and demonstration facilities for wave and tidal devices are leased in Orkney at 

the European Marine Energy Centre (EMEC). 
8
 See http://www.pelamiswave.com/. The Pelamis Wave Energy Converter was developed by a 

Scottish Company, Pelamis Wave Power (previously Ocean Power Delivery). The project was 
conceived by the Portuguese renewable energy company, Enersis. In September 2008 Portugal 
conceived the world’s first commercial wave farm, the Aguçadoura Wave Farm and Pelamis the 
world’s first export of electricity from an offshore wave energy converter to an onshore grid 
network. This wave farm was decommissioned in November 2008 due to a technical 
problem/financial issue, which has now been rectified with a second generation Pelamis Wave 
Energy Converter called P2.  

http://www.pelamiswave.com/
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ocean but it also offers inspiration for MRE itself; that the very waves and tides 

which served as the catalyst for a “sea-change” can also serve to provide 

mankind with something of value which goes far beyond riches, for renewable 

energy sources are set to become fundamental to our existence.  

There are distinctions to be made between the adeptness of man and 

nature’s artistry in transforming one product into another. The transformative 

power of the sea appears effortless because it is an organic, holistic process, 

transforming wind to waves and gravity to tides. Meanwhile, man faces the 

colossal challenges of grappling with how to turn some9 of the ocean’s energy 

into usable electrical energy and the impacts of such endeavours.  

This is not the first time that MRE has been at the forefront of the political 

realm, but it is once again a prevalent and contemporary topic among 

governments, legislators, industry and environmentalists. Indeed, it is a matter 

which should concern all mankind for not only is it contended to form part of a 

response to climate change 10 , it will undoubtedly impact upon the marine 

environment, and therefore it is essential that such developments proceed 

within a suitable legal framework.  

We are consistently told by governments, industry, environmental 

advocates and the media that MRE is crucial to our needs, but what is ‘marine 

renewable energy’, why do we need it, how are such developments regulated, 

are the current regulatory structures suitable, suitable for whom, and what 

considerations need to be accounted for within the law? Whilst full answers to 

these questions lie outside the scope of this research, the focus of this thesis 

                                                
9
 In recognition of the Second Law of Thermodynamics. 

10
 Inevitably, there are also other incentives to encourage development of the renewable energy 

sector such as economic and employment growth, technological and scientific advancements, 
energy efficiency and energy security. 
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lies in the regulation of MRE developments under the auspices of English law, 

within the context of international obligations and within wider concepts of 

resource management and development.  

In their movement from psyche to sea, offshore renewable energy 

developments cut across an extensive array of sectors and stakeholders, 

including politics, law, planning, economics, research and development, 

technology, engineering, industry, environmental protection, science and 

general society. Significant physical and intangible constraints can affect 

deployment areas. MRE development faces a multitude of technical and non-

technical barriers, many of which have legal implications. The consideration of 

the full range of these issues is outside the scope of this project, but they 

include (this is a non-exhaustive list): 

 Wave, wind or tidal energy potential, water depth, seabed condition etc.; 

 Grid connection;  

 Shipping; 

 Dredging; 

 Other industries, for example oil and gas, telecommunications and other 

MRE; 

 Aquaculture; 

 Defence, for example MOD practice areas; 

 Ports; 

 Wrecks; 

 Intervening property rights; 

 Intervening public rights including the public right of navigation, rights of way, 

coastal access and fishing; 
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 Other public uses of beaches and the sea, for example surfing; 

 Environmental protection measures, for example biodiversity; 

 Public stakeholder participation requirements and impacts. 

The consequent complexities of balancing such competing rights and 

regulating such projects are comparable with the physical nature of the marine 

environment, making offshore renewable energy development a gargantuan 

undertaking for humankind; one which comes with obligations and for which we 

need to be accountable and responsive. On one hand it is easy to assume that 

harnessing the power of the sun, waves, tides, wind and biomass will solve our 

increasing climatic and supply-demand problems, but underlining this are 

important lessons from the impacts of unearthing and use of fossil fuels and 

mankind’s other great pillages such as the whaling industry. 11  The 

consequences of such activities are relevant.  

What are the impacts of deploying marine renewable sources of energy? 

How may this interact with the natural marine environment and other uses of the 

sea? How do we manage these impacts to ensure that we meet the needs of 

the present and the future? These are certainly questions to be informed by and 

answered by experience, science and the law. Energy production and ocean 

management are global challenges, which require global responses but are 

inevitably met at predominantly national and regional levels, where the action 

must be taken. 

It is scientifically unquestionable at this stage that mankind’s treatment of 

fossil fuels has and continues to destabilise ecosystems and the climate. 

Environmentally speaking, offshore developments are designed to alleviate one 

                                                
11

 For an historical and thought-provoking account of the whaling industry, see Hoare, P., 
Leviathan, or the Whale, (2009, Fourth Estate: London). 
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problem, but in their wake have the potential to destabilise other oceanic 

processes and interactions. It is here that experience must be drawn upon in 

learning how to minimise risk from the outset, and take a preventive rather than 

curative approach to regulation of offshore activities.  

Now, in the face of the consequences of our historically unsustainable 

approaches to meeting our needs, with an ever-increasing population and 

consumption, societally, economically, environmentally and perhaps, morally, 

we need to find a way to use and enjoy our seas in that now much bandied way, 

‘sustainably’. The sea itself is almost unfathomable to us, yet our interface with 

it necessitates that we must try to grapple with it and somehow, control the 

impacts upon one another. The sea is relentless in her exploits, as are we, 

therefore MRE development must contemporaneously safeguard and work 

within the boundaries of other legitimate uses of the sea, the ecological 

maritime environment, economic development and societal needs. Far beyond 

the Second World War with its backlash of social and economic devastation, 

mankind has an opportunity to take a different approach from that of fossil fuel 

and nuclear energies, a sustainable approach, in the truest legal sense of the 

term. 

Government and legislators have vital roles to play in ensuring that the 

law allows for inclusivity of predictable impacts, without which developments are 

likely to proceed only to cause future problems, be they environmental, social, 

economic or beyond. At the heart of this research lies the question of cost: what 

price will be paid and what benefits will be derived? What is ‘acceptable’ is likely 

to be a highly contentious issue and will involve a balance being struck on the 

basis of legal principles. 
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0.2: Originality and Methodology  

Ensuring that every MRE project includes due consideration of such 

impacts can only be provided by the law. This thesis is concerned with the 

examination and synthesis of the central laws and pollicy which govern MRE 

development in England and Wales. The originality of the work stems from the 

fact that there is currently a lack of scholarly activity in this area, in particular a 

lack of publications that synthesise and analyse such a broad set of separate 

yet interlinking legal spheres within the context of MRE. This work is therefore 

an evaluation and assimilation exercise set around themes of commonality 

(public and private law, sustainable devekopment and trusteeship), and does 

not propose to answer a solitary issue. This thesis aims to plug a gap in the 

legal literature and to provide a springboard for further research. 

The methodology employed was a desk-based enquiry. This involved 

searching legal databases and other online resources, law libraries, including 

the British Library, around themes linked to chapter structure. Relevant 

legislation, case law, journal articles, textbooks, governmental reports, NGO 

and industry reports were reviewed for their value, and assimilated and 

analysed within the chapter themes. 

Using this methodology, the spheres of law have been analysed as 

separate components with the aim of producing a synthesised account of the 

legal landscape in the context of MRE development in England and Wales, a 

permutation that has previously not been available. This approach facilitates a 

broad evaluation in order to identify the law as it currently exists, and the 

interactions between these laws and their implementation (policy is also 

discussed where relevant), and to offer some suggestions for reform. Due to the 
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breadth required to construct a synthesis of the current legal picture, there are 

consequently topics that have been omitted or only discussed to a depth 

necessary for this study. Some of these areas may prove to be fruitful for further 

research.  

Although any legal regime plays a central role in facilitating such offshore 

endeavours, it must be recognised that this research is but one narrow 

component of a much wider national, European and global picture. The 

intricacies of the gamut of policies, scientific, economic and social 

considerations that MRE development encompasses are outside the scope of 

this research but are referred to where particularly appropriate. 

0.3: Challenges 

This research was originally envisaged to comprise an analysis of the 

legal regimes governing wave energy in the United Kingdom in a socio-

economic context. Inevitably, the research topic has evolved over the course of 

study in order to refine the research topic into a manageable agenda. In the 

early stages of the project this was a relatively under-researched area of the law, 

but much academic and non-academic interest developed in the wake of the 

Marine and Coastal Access Act 2009 (MACAA). There was and remains an 

abundance of governmental, Non-Governmental Organisation and industry 

reports, but there remains a lack of legal research, particularly a lack of broad 

studies or discussions that stretch further than environmental law and/or 

scientific foci. This research does not portend to act as a substrate to all of the 

gaps in legal literature in this field, but does seek to assimilate and discuss the 

main legal spheres that connect with MRE development, highlighting issues and 

areas that may prove fruitful for further research. 
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During the early stages it became clear that this research area is 

comprised of a voluminous glut of policy and law, with the two being almost 

impossible to isolate in parts. The first step therefore was to reduce the breadth 

of the study from spanning the UK to England and Wales, in reflection of the 

distinct legal regimes of England and Wales, Scotland and Northern Ireland. 

Although international climate change and European renewable energy targets 

currently remain amalgamated and aimed at the UK, Scotland and Westminster 

in particular diverge rather significantly in terms of energy policies and law in 

specific areas, for example land law and regulatory (e.g. planning) regimes, and 

environmental law. For example, the Marine Scotland Act 2010 regulates 

Scotland’s marine activities, whilst England and Wales are subject to the 

MACAA 2009. The existence of these two individual pieces of legislation alone 

would have been enough to justify the contraction in the scope of the study. 

Additionally, the intricacies of devolution would have been a further necessary 

component of the work had all three legal systems been incorporated. Although 

they are related, trying to do justice to distinct legal systems in this context 

would have incurred sacrifices to the analysis. There is clearly scope for future 

legal research, and certainly a comparative study. 

‘Marine renewable energy’ is a phrase which can encompass a variety of 

different technologies, depending upon what one is reading and one’s views. 

Offshore wind, wave and tidal energies can be grouped together under this 

banner, but commonly offshore wind energy is differentiated as it is not a 

‘marine’ generated energy, despite its offshore positioning. Such delineations 

have been largely unhelpful during this research due to the legal ramifications 

being largely commensurate12, as the vast majority13 of the legal mechanisms 

                                                
12

 c.f. offshore wind energy planning 
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cannot be delineated by ‘type’ of energy development, at least in the current 

knowledge of their impacts. Despite the original focus on wave energy, this 

thesis encompasses the three technologies under the term ‘MRE’, and where 

appropriate, examples, comparisons, differences between planning and policy 

approaches, physical characteristics and considerations that may have bearing 

upon the application of the law are made. 

Finally, the structure of the thesis has been the cause of great 

deliberation. It has been altered numerous times over the course of study, but 

there still remain areas, for example, planning and Environmental Impact 

Assessment, that do not fit neatly into particular chapters. The policy and law in 

this area is copious and despite the history of sectoral regulation of the marine 

environment, the reality has been somewhat opposed to any arbitrary 

delineation. 

Despite our fragmented use of it, the nature of the marine environment 

dictates that it is a comprehensive ecosystem, a network where human 

distinctions, separations and demarcations may not adequately meet economic, 

environmental and social concerns and requirements. However, in order to 

organise this research and evaluate the law as it currently exists, it has been 

necessary to make separations.  

Whether management of the marine environment in such a sectoral 

manner is the real problem remains a subject of debate, with integrated coastal 

zone management and marine planning high on the political, regulatory and 

environmental agendas. The MACAA 2009 is an example of such intended 

                                                                                                                                          
13

 c.f. Crown Estate leasing rounds for offshore wind farms. 
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overarching management of an environment, but whether this legislation can 

effectively deliver Sustainable Development remains to be seen.  

0.4: Outline of Chapters 

Chapter 1 serves as an introduction to the key global environmental 

themes which provide the context for MRE development: climate change, 

energy and Sustainable Development. This aims to serve as a backdrop for the 

significance of the development of this technology, but also as a warning for 

proceeding hastily without being supported by adequate legal precautions. 

 Chapter 2 concerns jurisdiction and proprietary rights in land across the 

tripartite stretch of MRE development sites. The first half of the chapter 

considers the maritime jurisdiction of the state and assesses the sovereign 

basis for particular activities and the rights of other states in the maritime zones, 

within the theory of the public trust. The second half of the chapter relates to 

English law and estates and interests in land. This seeks to provide 

consideration of the most suitable types of proprietary rights in land that may be 

sought by developers to acquire security of tenure, but also from the 

perspective of such rights being held by third parties, thereby potentially 

impacting upon site selection or use. 

Chapter 3 relates to the environmental legal framework, and is presented 

in two distinct parts: international environmental law and values; and the 

European and domestic marine environmental protection and planning regimes. 

There is a focus on the significance of Sustainable Development, and how this 

may be achieved in the shadow of a relatively fledgling industry operating in an 

environment where the range of impacts are not clear; both for lack of sector 

experience and for the complex and undiscovered complexities of the marine 

environment and its ecosystems.  
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Chapter 4 considers the regulatory control of MRE development, both 

onshore and offshore. Particular consideration is given to the evolution of the 

offshore consents and licensing regime, acting as a comparator for the recent 

reforms under the Marine and Coastal Access Act 2009. This is followed by final 

reflections as to the connections, conflicts and concerns within the current 

regime governing MRE development in England and Wales. 
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Chapter One 

 

The Context of Marine Renewable Energy Development 
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1.1: Introduction 

The focus of this thesis is marine renewable energy (MRE) generation, 

which for the purposes of this work includes wave, tidal and wind stream 

energies. 1  Wind energy, a well-recognised technology onshore, operates in 

exactly the same way offshore: the wind revolves the blades which turn a shaft 

inside the nacelle; the shaft sits insides a gearbox which increases the rotation 

speed; the generator converts the rotational energy into electrical electricity; and 

the transformer converts the energy to the correct voltage for distribution 

(typically 33,000 Volts).2 The electricity is then transported ashore via cables on 

or under the seabed and foreshore, which is then directed to a substation. The 

electricity is then transported around the country by the National Grid.  

Wave energy converters can harness energy from the movement of the 

waves3 and transform this into electrical energy through a variety of different 

designs. Despite wave energy remaining at a non-commercial stage due to the 

greater technical difficulties in comparison to wind turbines, the most popular 

designs include the oscillating water column (in the water column), the buoyancy 

unit (floating at the surface or fixed to the seabed, and the surface-following 

attenuator (on the water surface). The first type of device involves placing an 

oscillating water column partially in the water. It is open at the base, allowing the 

water to move up and down within it. There is a hollow space filled with air at the 

top, which is compressed and decompressed by the vertical movement of the 

                                                
1
 Offshore wind energy is often separated from the ‘wet’ technologies, but in the context of 

English law regime these differences are not so acute. Where relevant, demarcations between 
the technologies have been highlighted. 
2
 http://www.renewableuk.com/en/renewable-energy/wind-energy/how-it-works.cfm  

3
 The density of the energy that is transported under the waves under the ocean surface is about 

five times higher compared to the wind energy 20 metres above: 
http://energyinformative.org/wave-energy/  

http://www.renewableuk.com/en/renewable-energy/wind-energy/how-it-works.cfm
http://energyinformative.org/wave-energy/
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waves, which in turn rotates turbines inside the oscillating water column. The 

latter two types of device use the up and down movement of the waves to drive a 

pump or hydraulic rams based at the joints respectively.4  

Tidal stream energy coverters operate in much the same way as wind 

turbines; the turbines are places beneath the water and use the currents to rotate 

the blades to feed the generators (rather than the fall and rise of the tides). It is 

generally considered that this type of MRE has much scope for further 

development.5 

It is difficult to differentiate between wave, tidal or offshore wind energies 

in terms of the laws which govern their commissioning, operation and 

decommissioning. Throughout most literature these terms, along with ‘marine’, 

‘offshore’ and ‘ocean’ are used interchangeably, yet ‘offshore wind’ and ‘marine’ 

energies are often distinguished in politico-economics, and this is reflected in 

more recent legislation such as the Energy Act 2004 and the MACAA 2009. 

Renewable energy may be described as “energy obtained from the 

continuous or repetitive currents of energy recurring in the natural environment”, 

but it is clear that the heart and principal source of all renewable energies is solar 

radiation. 6   Renewable energy is the production of usable energy (namely, 

electricity) from sources that we are led to believe are infinite, or can at least be 

replenished on a timescale amenable to humans. Most sources of energy are 

                                                
4
 http://energyinformative.org/wave-energy/ 

5
 http://www.brightknowledge.org/knowledge-bank/geography-and-environment/features-and-

resources/tidal-stream-generators Tidal barrages are utilised in rivers rather than offshore, and 
are generally considered to be more environmentally damaging than tidal turbines. 
6
 Twidell, J., and Weir, A., Renewable Energy Resources, (1986, London: E&FN Spon), cited in 

Alexander, G., and Boyle, G., in Boyle, G., (ed)., Renewable Energy: Power for a Sustainable 
Future, (2004, 2

nd
 edn, Oxford University Press), Chap 1, p 10. 

http://energyinformative.org/wave-energy/
http://www.brightknowledge.org/knowledge-bank/geography-and-environment/features-and-resources/tidal-stream-generators
http://www.brightknowledge.org/knowledge-bank/geography-and-environment/features-and-resources/tidal-stream-generators
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ultimately derived from the sun’s radiation, including solar, wind, wave, tidal, 

hydro and biomass energies. 

The sun’s radiation is a constant that has been harnessed in both ancient 

and modern times using many different sources and methods of transformation.7 

From the time of the industrial revolution and beyond, ‘renewable’ sources of 

energy such as firewood, water and wind, have been all but forsaken in favour of 

the highly concentrated fossil fuel trio. 8  With the depletion of these finite 

resources and the resultant and well versed 9  impacts upon inter alia, the 

environment and society, humanity is being driven to turn back to renewable 

sources of energy for its long term survival and as part of a response10 to its most 

prevalent threat, climate change. After many years of arrested development of 

renewable energy projects across the globe, many developments, notably those 

involving wind energy, have now come to be realised at the commercial level in 

the United Kingdom’s (UK) waters. Despite apparent political drivers, wave and 

tidal energies remain at a largely non-commercial stage. 

1.1.1: MRE, Policy and Law 

MRE development is driven by a number of interrelated political, legal, 

economic, environmental and social considerations and concerns. An exhaustive 

analysis of these drivers is outside the scope of this research, and the focus of 

this chapter will be the primary politico-legal contexts of MRE development: 

                                                
7
 For a basic introduction, see Alexander, G., and Boyle, G., in Boyle, G., (ed)., (2004), Chap 1. 

8
 Coal, oil and natural gas: Ibid., p 2.  

9
 An argument which became heightened in the 1970’s with the ’oil crisis’ and the environmental 

movement: Ibid. 
10

 Climate change adaptation, other sources of energy (e.g. nuclear), reducing demand and 
increasing energy efficiency exist alongside renewable energy development. 
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climate change, energy and Sustainable Development. These three inextricably 

linked spheres derive from international, European and national politics and law.  

This contextual chapter focuses upon the contemporary politico-legal 

initiatives from which the resurgence of MRE development has emanated.11 The 

starting block for this is the United Nations Framework Convention on Climate 

Change 1992 and the Kyoto Protocol 1997. These legal instruments are intended 

to promote climate change mitigation and as such, energy and Sustainable 

Development strategies are inextricably linked to these aims. Renewable energy 

as a whole is intended to form an important facet of each of these wider policy 

objectives. Commercial offshore wind energy has taken root in UK waters, and 

although wave and tidal MRE remain underdeveloped at the present time, these 

industries have the potential to significantly contribute to each of these wider 

objectives if other barriers curtailing development can be solved and the myriad 

of policies and laws can be blended. 

1.2: Climate Change and International Law 

1.2.1: The United Nations Framework Convention on Climate Change 

The burning of fossil fuels became prevalent in the industrial era and these 

finite resources have since continued to provide the world with energy and power. 

The rise in global population and ethos of modern-day society has intensified the 

demand for energy, leading fossil fuels to become an unmanageable source of 

Carbon Dioxide (CO2) emissions, in particular, and an unsustainable source of 

energy. Although climate change policy has focused on the reduction of CO2 

                                                
11

 Significant Research & Development in wave energy technologies was underway in the 1970’s 
and 1980’s in the UK. For example, see Jackson, T., ‘Renewable Energy: Summary Paper for the 
Renewable Energy Series’, (1992), 20 Energy Policy 9, pp 861-883.  
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emissions as this is the gas which emitted in the highest concentrations, it is 

important to note that CO2 is not the only greenhouse gas (GHG) which has a 

warming effect on the earth’s atmosphere: Methane (CH4), Nitrous Oxide (N2O), 

Hydro Fluorocarbons (HFCs), Perfluorocarbons (PFCs) and Sulphur Hexafluoride 

(SF6)
12  are also GHGs. Some of these compounds have potentially greater 

warming capabilities than CO2 but are not emitted in such high concentrations 

and therefore receive less focus than CO2. 

Climate change is unequivocally13 a threat to environmental, social and 

economic conditions on our planet. Human activities such as the combustion of 

fossil fuels, deforestation and agricultural practices have increased GHG levels 

and produced a corresponding rise in global temperatures.14 As a transboundary 

form of pollution and therefore a “common concern of mankind”15, climate change 

was confronted through a process involving the Intergovernmental Negotiating 

Committee for a Framework Convention on Climate Change.16 The negotiations 

involved compromises between the participating states 17 , which left no state 

entirely satisfied.18 The resulting international instruments which address climate 

                                                
12

 Kyoto Protocol 1997, Annex A. 
13

 http://ec.europa.eu/environment/climat/home_en.htm. 
14

 Wang, X., and Wiser, G., ‘The Implementation and Compliance Regimes Under the Climate 
Convention and its Kyoto Protocol’, (2002), 11 Review of European Comparative & International 
Environmental Law 2, p 181: http://www.ciel.org/Publications/Wang_Wiser.pdf; See also the 
European Commission’s website at http://ec.europa.eu/clima/policies/brief/causes/index_en.htm  
15

 UNGA Res.43/53 (1988); UNGA Res. 44/207 (1989).  
16

 UNGA Res. 45/221 (1990). 
17

 Of which there were originally 155 states and the EC. 
18

 Sands, P., Principles of International Environmental Law, (2003, 2
nd

 edn, Cambridge University 
Press), p 359; Some states sought specific targets and timetables for emission reductions based 
upon, inter alia, vulnerabilities to the effects of climate change (e.g. developing countries 
vulnerable to the effects of climate change, such as the forty-two member Alliance of Small Island 
States (AOSIS), but also the EU, Australia, Canada and New Zealand). Some wanted assurances 
that the convention would not affect economic development (such as India and China); some 
sought assurance that the protection or enhancement of sinks would not be the convention’s 
primary objective (Brazil and Malaysia); and some wanted a skeleton framework which would 
provide a basis for future Protocols, but no specific timetables or targets (the USA publicly 
opposed specific targets and timetables, and wanted a ‘comprehensive’ approach which focused 
on all greenhouse gases, not just carbon dioxide). 

http://ec.europa.eu/environment/climat/home_en.htm
http://www.ciel.org/Publications/Wang_Wiser.pdf
http://ec.europa.eu/clima/policies/brief/causes/index_en.htm
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change are the United Nations Framework Convention on Climate Change19 and 

its appended Kyoto Protocol (KP) 20  A review of the implementation of the 

UNFCCC is undertaken at the annual Conference of the Parties (COP), where 

decisions and resolutions are made which create rules as to the most effective 

and practical ways to implement the UNFCCC. The COP also serves as the 

Meeting of the Parties to the KP (CMP). 

The UNFCCC entered into force in 199421  with 169 signatories.22  The 

political climate23  dictated that no agreement could be made which included 

timetables and targets for reducing GHG emissions. 24  Instead an equivocal, 

ultimate objective was agreed: 

“to achieve…stabilization of greenhouse gas concentrations in the atmosphere at 

a level that would prevent dangerous anthropocentric interference with the 

climate system…within a time frame sufficient to allow ecosystems to adapt 

naturally to climate change, to ensure that food production is not threatened and 

to enable economic development to proceed in a sustainable manner.”25  

This framework treaty requires every state party to inter alia, prepare national 

inventories of GHG’s, to implement national programmes to reduce global 

                                                
19

 FCCC/INFORMAL/84 GE.05-62220 (E) 200705. Adopted 9 May 1992; Opened for signature 
from 4 to 14 June 1992. In force 21 March 1994. 
20

 Adopted 11 December 1997. 
21

 As specified by article 23 UNFCC: 90 days after the fiftieth ratification. 
22

 http://unfccc.int/essential_background/convention/status_of_ratification/items/2631.php. 
23

 Involving inter alia, opposition from the USA and Organization of Petroleum Exporting Countries 
(OPEC). 
24

 See Bodansky, D., ‘The United Nations Framework Convention on Climate Change: A 
Commentary’, (1993), 18 Yale Journal of International Law, p 475. 
25

 Art 2 UNFCC. 

http://unfccc.int/essential_background/convention/status_of_ratification/items/2631.php
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warming, co-operate in the preparation for the effects of climate change, and to 

promote scientific research.26  

Framework treaties allow for successive negotiation of additional protocols, 

annexes, and decisions of the parties to create an increasingly more detailed 

regulatory regime.27 These protocols subsequently require action at the regional, 

domestic and local levels. The UNFCCC therefore has the ability to adapt to 

changes in scientific knowledge and data28, and to evolve accordingly with the 

appropriate action. Inextricably linked to this strength is a significant flaw: with so 

many state parties and agendas it is difficult to achieve consensus.  

The UNFCCC attempts to integrate environmental considerations into 

economic development, and defines different rights and obligations for different 

state parties to help achieve sustainable development and climate protection. 

Distinctions between developed and developing countries and countries 

‘undergoing the process of transition to a market economy’, were used in 

demarcating commitments concerning finance, sources and sinks. 29  These 

commitments and responsibilities are divided between Annex I, Annex II and non-

Annex I parties.30 Annex I states are subject to more onerous obligations and 

                                                
26

 Arts 4(1) (a), (b), (e) and (g) UNFCC respectively.  
27

 Birnie, P., Boyle, A., and Redgwell, C., International Law and the Environment, (2009, 3rd edn, 
Oxford University Press), p 10. 
28

 Bodansky, D., (1993), p 555. 
29

 With the aim of returning to their 1990 emission levels: Art 4(2) UNFCCC. 
30

 Annex I Parties include the industrialized countries that were members of the OECD 
(Organisation for Economic Co-operation and Development) in 1992, plus countries with 
economies in transition (the EIT Parties), including the Russian Federation, the Baltic States, 
and several Central and Eastern European States. Annex II Parties consist of the OECD 
members of Annex I, but not the EIT Parties. They are required to provide financial resources to 
enable developing countries to undertake emissions reduction activities under the Convention 
and to help them adapt to adverse effects of climate change. In addition, they have to "take all 
practicable steps" to promote the development and transfer of environmentally friendly 
technologies to EIT Parties and developing countries. Funding provided by Annex II Parties is 
channelled mostly through the Convention’s financial mechanism. Non-Annex I Parties are 
mostly developing countries. Certain groups of developing countries are recognized by the 
Convention as being especially vulnerable to the adverse impacts of climate change, including 
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responsibilities, being obligated to provide assistance to developing countries 

(non-Annex I countries) to enable sustainable economic growth. This rationale 

reflects the fact that developing countries are among the most vulnerable to 

climate change, have the least resources31 to manage its mitigation and impacts, 

and have contributed the least emissions. Unsurprisingly, apportioning 

responsibility to developed countries seems to have been high on the agenda in 

recognition of the fact that the developed world has contributed the largest share 

of GHG emissions. 32  Parties are expected to “undertake equitable and 

appropriate contributions to the global objective.”33 

The UNFCCC was the first step in combating climate change, a framework 

for future international mechanisms when the political climate allows. This result 

falls far short in comparison to the urgency and “magnitude of the problem.”34 

Drafted by politicians with political considerations35 in mind in a charged political 

arena 36 , not by legal experts 37 , the instrument does not provide adequate 

                                                                                                                                            
countries with low-lying coastal areas and those prone to desertification and drought. Others 
(such as countries that rely heavily on income from fossil fuel production and commerce) feel 
more vulnerable to the potential economic impacts of climate change response measures. The 
Convention emphasizes activities that promise to answer the special needs and concerns of 
these vulnerable countries, such as investment, insurance and technology transfer. The forty-
nine parties classified as least developed countries (LDCs) by the United Nations are given 
special consideration under the Convention on account of their limited capacity to respond to 
climate change and adapt to its adverse effects. Parties are urged to take full account of the 
special situation of LDCs when considering funding and technology-transfer activities: 
http://unfccc.int/parties_and_observers/items/2704.php 
31

 http://ec.europa.eu/clima/policies/brief/consequences/index_en.htm  
32

 UNFCC Preamble. 
33

 Art 2(a).UNFCCC. 
34

 Barratt-Brown, E.P., Hajost, S. A., and Sterne, Jr. J H., ‘A Forum for Action on Global Warming: 
The UN Framework Convention on Climate Change’, 103 Colorado Journal of International 
Environmental Law and Policy 4, (1993), p 109. 
35

 I.e. National self-interest played a key role in the commitments made. (Sunstein, C. R., ‘Of 
Montreal and Kyoto: A Tale of Two Protocols’, (2007) 31 Harvard Environmental Law Review 1, p 
12 (pp 1-65)). 
36

 Barratt-Brown, E.P., et al., (1993), p 118. 
37

 Bodansky, D., (1993), pp 492-3. 

http://unfccc.int/parties_and_observers/items/2704.php
http://ec.europa.eu/clima/policies/brief/consequences/index_en.htm
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consideration of scientific38  evidence as to the time frame and the totality of 

reductions required. This drafting technique has produced an incoherent 

instrument with provisions which clearly illustrate the divisions between the 

parties’ interests. The diversity of themes and objectives within the UNFCCC 

which include combating climate change, sustainable development and adaptive 

preparations 39  are sewn within a framework of minimal reference to the 

Precautionary Principle (see Chapter 3), lack of concrete commitments and 

disparate approaches as to how the policies are to be balanced and achieved. 

The lack of clear objectives within the UNFCCC’s provisions and the array of 

policies which are seemingly at odds with one another make for an ineffective 

response to climate change. 

The UNFCCC and the KP contain “controversial”40 rules which exemplify 

the difficult policy choices facing governments trying to integrate a number of 

concerns including economic and environmental considerations, reflecting the 

aim of sustainable development. The Treaty reflects the Rio Conference’s 

endorsement of sustainable development and anthropocentric view of 

environmental protection. Because of the ‘balancing’ between environmental 

concerns and development, a truly ‘environmental’ perspective is missing and 

such a direction is therefore inhibited.41 

 

 

                                                
38

 Most importantly the Intergovernmental Panel on Climate Change, the world’s leading scientific 
body assessing climate change; See: IPCC WGII Fourth Assessment Report. 
39

 Caron, D. D., ‘When Law Makes Climate Change Worse: Rethinking the Law of Baselines in 
Light of a Rising Sea Level’, (1990), 17 Ecology Law Quarterly, p 622. 
40

 Birnie, P., et al., (2009), p 11. 
41

 Ibid. 
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1.2.2: The Kyoto Protocol 

The KP was agreed at the third COP in 1997, and came into force in 2005 

with 140 ratifications.42 It marked the next phase in attempting to achieve the 

UNFCCC’s ‘objective’, and also contains elements which advance the UNFCCC’s 

broad commitment 43 such as the need for specific policies.44 In line with the 

UNFCCC’s principle of “common but differentiated responsibilities”45, the KP sets 

collective emission limits of the six GHG’s46 for developed countries47, which 

combined aim to achieve a reduction of 5.2 per cent between 2008 and 2012 

compared to 1990 baseline levels.48 

Annex A of the Protocol comprises specified United Nations (UN) member 

states including the United Kingdom (UK), creating binding measures for these 

states to reduce their GHG emissions. The reality that only developed states 

have commitments to reduce GHG emissions illustrates a vital flaw of the 

UNFCCC and KP; developing states have been granted immunity, apparently 

indefinitely. It is not contested that the developed world have been extensively 

‘responsible’ for the GHG emissions that ultimately led to the international legal 

community taking action, the problem is the abuse of these circumstances 

resulting in evasion by developing states from having to make any reductions in 

                                                
42

 ‘Climate Change: Commission hails entry into force of the Kyoto Protocol’, Brussels, 16 
February 2005, IP/05/187. The Protocol came into force after Russia’s final ratification: 90 days 
after it has been ratified by at least 55 Parties to the Convention, including developed countries 
accounting for at least 55 per cent of the total 1990 carbon dioxide emissions, in accordance with 
its Art 25. 
43

 Arts 4(1) and 4(2)(a) UNFCC. 
44

 Art 2(1)(a) iii, iv, viii; Art 2(1)(b) and Art 2(3) Kyoto Protocol; cited in Warbrick, C., and 
McGoldrick, D., ‘Current Developments: Public International Law: Global Warming and the Kyoto 
Protocol’, (1998), 47 International and Comparative Law Quarterly, p 452. 
45

 Art 3(1) UNFCC. 
46

 Kyoto Protocol Annex A: Carbon dioxide, Methane, Nitrous Oxide, Hydro Fluorocarbons, Per 
Fluorocarbons and Sulphur Hexafluoride. 
47

 Ibid., Annex B. 
48

 Along with some activities in the land-use change and forestry sector that remove carbon 
dioxide from the atmosphere (carbon sinks). 
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their own GHG emissions. In many countries (notably the BRICS 49 ) GHG 

emissions are rapidly rising with development: the question is, where will the line 

be drawn at which developing states will be required to begin cutting their 

emissions?  

The UNFCCC requires amendment to include a provision which sets a 

date or an event50 in which equipped developing states begin to lower emissions, 

even if this involves a smaller reduction target than developed states have 

assumed. The resistance of the developing states indicates a lack of political will, 

yet they are gaining significantly from the benefits of the UNFCCC financial 

mechanisms without having to take any costly action themselves. This is highly 

demonstrative of the fact that not all of the state parties are moving towards the 

same goal of reducing GHG emissions and combating global warming. Many 

states (be they developed or developing states) appear to have lost sight of the 

purpose of negotiations. 

It is appears that the USA’s reluctance to ratify the KP was not solely 

based upon the unwillingness of developing states to accept emission reduction 

targets: it was arguably an excuse for the USA’s inaction, which would essentially 

be tied to economic concerns. Given the weight of the USA’s contribution to 

global GHG emissions, this certainly demonstrates a lack of responsibility.  

The KP firmly established three innovative ‘flexible mechanisms’ which are 

designed to facilitate the attainment of the 5.2 per cent reduction target and to 

assist Annex I states in reducing the costs of meeting their targets. These 

                                                
49

 This includes the newly emerging or developing industrial nations of Brazil, Russia, India, China 
and South Africa. 
50

 For example, after the 5 per cent reduction has been met or when a developing state reaches a 
certain emission threshold. 
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mechanisms include Joint Implementation (Annex B51 countries assisting each 

other), the Clean Development Mechanism (Annex I and non-Annex I countries 

participating in joint projects)52, and Carbon Trading. These mechanisms are 

examples of a global trend towards market based environmental policies, and 

increasingly towards the use of tradable instruments as a means of meeting GHG 

policy objectives. From an economic perspective market based mechanisms 

provide a fast growing business opportunity which the expanding renewable 

energy industry could exploit. 

If member states exceed their reduction commitments, the ‘surplus’ can be 

added towards the subsequent period’s reduction target. 53  This may seem 

reasonable, but it is not assisting climate change mitigation; it merely allows 

states to evade part of their ‘future’ effort. If a state exceeds their reduction target 

it would be more suitable to politically (and perhaps fiscally) award the relevant 

state and increase publicity. 

The KP was a progressive step but it cannot be overlooked that 5.2 per cent 

is a low combined figure for emissions reductions54 (aside from the fact that it is 

also arbitrary and rigid) in comparison to the 60-80 per cent reduction that has 

                                                
51

 Parties with a quantified emission limitation or reduction commitment (% of base year or period). 
52

 UNFCCC Annex I countries include the developed country Parties and other Parties included in 
Annex I. These states commit themselves specifically as provided for in Art 4(2) (a-g) UNFCCC, 
including such commitments as (inter alia): establishing national policies and corresponding 
measures on the mitigation of climate change by limiting anthropogenic emissions of GHGs and 
protecting and enhancing its GHG sinks and reservoirs; providing detailed information on its 
policies and measures; and calculations of emissions by source and removals by sinks. Non-
Annex I countries are not listed in Annex I of the UNFCCC and as such, are not obligated to the 
commitments Annex I parties are subject to.  
53

 Art 3 (13) Kyoto Protocol. 
54

 One commonly used benchmark is to limit global average temperature increase to two degrees 
Celcius above pre-industrial averages. One estimate in a July 2005 report released by Allianz 
Group and the World Wildlife Fund suggested that limiting global average surface temperature 
increase to two degrees Celcius would require a reduction of 60 to 80 percent from current levels 
by 2050; cited Stone, S. J., ‘Comment on COP 11 to the UNFCCC’, Sustainable Development 
Law and Policy, (Winter 2006), p 45. 
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been suggested as a figure to stabilise global warming. The target is also based 

on a reduction from a baseline of estimated 1990 emission levels, at the 

insistence of states which had higher emissions in 1990 compared to the timing 

of the KP negotiations. As such, those states would inevitably escape making the 

reductions that their individual targets suggest. (The UK was not involved in this 

debate). In addition to less mitigation action having to be taken, this also has a 

corollary fiscal benefit as ‘extra’ emissions can be sold for a considerable profit to 

states which have not reached the limit of their emission ‘allowances’.  

The final overall reduction target also remains unestablished. It is speculative 

as to whether such a target or a final date will or can ever be agreed. This is a 

limitation which should have been addressed during the UNFCCC negotiations. 

In line with the Stern Review’s endorsement of the benefits of long terms goals 

for climate policy, it is suggested that state parties would benefit from such a 

target.55 

The voluntary nature of international agreements means that the burden rests 

upon the state parties willing to make reductions. Those reductions will have to 

be far greater than a combined total of 5.2 per cent to offset the problem itself, 

the lack of political will and inaction of other states. Moreover, if states can and 

do avoid making drastic domestic change through emissions trading, joint 

implementation and the clean development mechanism rather than by 

substantially reducing fossil fuel consumption, then the commitments they make 

may not have such deep impacts in emissions reduction as the figures suggest. 

                                                
55

 Stern Review, The Economics of Climate Change: Executive Summary, October 2006, p 27: 
http://webarchive.nationalarchives.gov.uk/+/http:/www.hm-
treasury.gov.uk/media/4/3/executive_summary.pdf.  

http://webarchive.nationalarchives.gov.uk/+/http:/www.hm-treasury.gov.uk/media/4/3/executive_summary.pdf
http://webarchive.nationalarchives.gov.uk/+/http:/www.hm-treasury.gov.uk/media/4/3/executive_summary.pdf
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1.2.2: Next steps for International Climate Change Negotiations  

With the 2012 commitment period having elapsed, international climate 

change negotiations lay in limbo. Numerous COPs have taken place in order to 

ascertain an international agreement for the next commitment period. The COPs 

at Copenhagen in 200956, Cancun in 201057, Durban in 201158, Doha in 201259 

and Warsaw 201360 all failed in this pursuit, although they have charged political 

momentum.61 The upcoming twentieth COP scheduled in Lima62 is intended to 

house negotiations for the next GHG commitments. 

The Copenhagen Accord, which is not a formally adopted UNFCCC 

document, iterated that the states have agreed that global warming should be 

limited to 2.0˚ Celcius, although it does not set a baseline to measure this against. 

As part of the informal Accord, seventeen developed nations submitted mitigation 

targets for the next commitment period, including the EU-27, and forty five 

developing parties. Some aspects of the Copenhagen Accord were incorporated 

in the Cancun Agreement which was formally adopted by the COP, including the 

limitation of global warming temperatures at 2.0˚ celcius against a pre-industrial 

temperature baseline level. This target however, was recognised by the parties 

as ‘inadequate’ at the Durban and Doha COPs. The Durban Programme for 

Enhanced Action includes an agreement by all state parties to settle on the 

particulars of the next Protocol at the COP 21, to be implemented in 2020. 

Uncomfortable questions pertaining to the eight year interval between the 
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 COP 15/CMP 5; Copenhagen 7-19 December 2009. 
57

 COP 16/CMP 6; Cancun 29 Nov-10 Dec 2010. 
58

 COP 17/CMP 7; Durban 28 Nov-9 Dec 2011. 
59

 COP 18/CMP 8; Doha 26 Nov-7 Dec 2012. 
60

 COP 19/CMP 9; Warsaw 11-22 Nov 2013. 
61

 For an analysis, see: http://edition2a.intellimag.com/?id=ssee-july2011.  
62

 COP 20/CMP 10; Lima 1-12 Dec 2014. 

http://edition2a.intellimag.com/?id=ssee-july2011
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implementation of legally binding commitments have yet to be adequately 

addressed. 

The implementation of the KP and future climate change commitments 

requires a plethora of interrelated regional, domestic and local level policies and 

legal instruments across a number of competencies. The most relevant of these 

in the context of this thesis are energy and the environmental principle of 

Sustainable Development. The main EU and UK policies and legal mechanisms 

will be considered against the backdrop of international climate change. 

1.3: Climate Change Mitigation, Energy and Sustainable Development: 

Inextricably Linked Policies and Law 

Climate change mitigation, energy and Sustainable Development are 

inextricably linked arenas. Individually and collectively, they exist on the 

international, regional and national agendas to differing degrees of prominence. 

Energy targets, political pressure and market based mechanisms provide a 

means to meet GHG (principally CO2) reduction commitments, but they also seek 

to ensure the attainment of other important aims such as security and 

sustainability of energy supply, and meeting social and economic strategies: 

therefore energy consumption and sourcing have far reaching effects upon many 

aspects of society, economy and the environment. As such, energy policy and 

practice, legislative implementation and monitoring require uniformity across 

these wider themes. This involves aligning international, regional and national 

policies, legislation and principles in order to form clear lines of action linked to 

the range of objectives. Reconciling demand and necessity for such activities with 
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the impact upon natural resources is a complex undertaking, and is guided by the 

international principle of Sustainable Development. 

1.3.1: Energy and Sustainable Development on the International Stage 63 

“Until recently, the planet was a large world in which human activities and their 

effects were neatly compartmentalised within nations, within sectors (energy, 

agriculture, trade) and within broad areas of concern (environmental, economic, 

social). These compartments have begun to dissolve...These are not separate 

crises: an environmental crisis, a development crisis, an energy crisis. They are 

all one.”64 

The Brundtland Report 65  is commonly viewed as the point when 

Sustainable Development became a global policy, distinguished from 

international environmental law66  and carved the path for the United Nations 

Conference on Environment and Development (UNCED)67 and the body of rules 

referred to as ‘international law in the field of sustainable development.’ 68  

Sustainable Development was described by the Brundtland Commission as 

“meeting the needs of the present without compromising the ability of future 

generations to meet their own needs.”69 The environment, economy and society 

represent the three pillars of Sustainable Development. At UNCED a programme 

of action was adopted: Agenda 21 70 , which recognises the interconnections 
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 Sustainable Development is also discussed in Chapter 3. 
64

 Brundtland Report, Report of the World Commission on Environment and Development, Our 
Common Future (11 December 1987), GARes 42/187, p 4. 
65

 Ibid. 
66

 Sands, P., (2003), p 10; UNGA Res. 44/228 (1989), para 15 (e), Agenda 21, paras 39.1(a) and 
39.2. 
67

 Rio Declaration of the United Nations Conference on Environment and 
Development, (3-14 June 1992, Rio De Janeiro): A/Conf.151/26. 
68

 Ibid., Principle 27; Agenda 21, Chapter 39, para 39.1. 
69

 Brundtland Report, Preamble. 
70

Agenda 21, Rio Conference, (2002). 
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between economic, environmental, poverty and development issues, and 

endeavours to integrate development and environment.71  

 Sustainable Development offers a unifying concept for the exploitation of 

natural resources and the integration of environment and development. Wielded 

competently, Sustainable Development can help to integrate policy and law by 

providing a framework and common themes. Renewable energy is often cited as 

an example of environmentally friendly economic growth, but this ignores the 

potential conflicts between the development of MRE and protection of the 

environment and biodiversity. Put simply, MRE development does not necessarily 

equate to Sustainable Development, for that depends upon the balance awarded 

to the economic, environmental, social effects in the policies, laws and decision 

making process governing these developments: what weight should be given to 

natural resource exploitation over nature protection, to energy consumption over 

the risks of climate change?72  

 Ultimately, sustainable politico-legal decisions involve a balancing of 

these often competing ‘ideals’ and can allow wide diversities of policy, as 

governments are free to make judgments with “inevitable incoherence”.73 Agenda 

21 focused on a shift from a sectoral approach to development to one which 

considers the three pillars thereby seeking to ensure sustainable decisions are 

made. However, the concept is open to wide interpretation, with decision makers, 

industries, individuals, groups etc. historically gravitating towards one pillar over 

others, illustrating a conflict between anthropocentrism and ecocentrism. The 

                                                
71

 Principle 4, Rio Declaration. 
72

 Birnie, P., et al., (2009), p 54. 
73

 Ibid. 
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version of Sustainable Development utilised by governments is weighted far too 

heavily towards development and is unsustainable.74  

 This can be seen within the international climate change regime: the aim 

of climate change mitigation is most certainly a sustainable one, curbing 

emissions through reduction of consumption and fossil fuel reliance, and 

increasing clean technologies involve meeting present needs whilst preserving 

the climate as we know it for future generations. This is perhaps an unfeasible 

ideal as reductions in GHG emissions necessarily involve a curb on energy 

usage and therefore many aspects of development. Unsurprisingly, the 

developing nations have historically resisted such an approach. 

 Energy therefore poses a particular dilemma for Sustainable 

Development in that both are necessary for achieving socio-economic-

environmental goals, yet they have been associated with environmental 

degradation. The main global forum for addressing energy issues has been the 

COPs to the UNFCCC and the MOPs to the KP, but energy generation other than 

by nuclear sources has been the subject of fairly limited international attention. 

The Committee on Energy and Natural Resources for Development75 has some 

limited capacity in the energy field, but essentially the risks posed by energy use 

from fossil fuels and renewable energies remain essentially unregulated at the 

international level. 76 
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 Ross, A., ‘Modern Interpretations of Sustainable Development’, 36 Journal of Law and Society 
1, (March 2009), p 37. 
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 Which is not directly concerned with environmental issues and has a limited mandate and no 
power to make binding or other acts (previously the ECOSOC Committee on New and Renewable 
Sources of Energy), see Sands, P., and Peel, J., Principles of International Environmental Law, 
(2012, 3
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 edn, Cambridge University Press), p 547. 
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 Energy was one of the most controversial issues addressed at UNCED, 

and the development and application of new and renewable sources of energy 

was addressed in Agenda 21, Chapter 9. 77  Containing voluntary 

‘recommendations’78, the political sensitivity of Chapter 9 is apparent, and states 

are under no obligation to exceed their commitments under other treaties79: With 

regard to the energy sector, Agenda 21 recognises inter alia80 that:  

“…the need to control atmospheric emissions of greenhouse and other gases 

and substances will increasingly need to be based on...growing reliance on 

environmentally sound energy systems, particularly new and renewable sources 

of energy.”81  

 At the World Summit on Sustainable Development (2002) (WSSD), 

energy figured prominently in the deliberations in view of its critical and pervasive 

role in Sustainable Development. Discussions centred on moving away from 

unsustainable patterns of energy production and consumption towards more 

sustainable forms, including the increased deployment of renewable energy 

sources. Historically policy and legislation have not been synchronised, resulting 

in fragmentation, obscurity and delays in advancement of goals, a scenario 

explicitly warned against in the Stern Review. 82  Therefore increased policy 

integration 83  between climate change, energy, sustainable development, 

planning, economic growth and social development considerations are required. 
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 In the international context, the Stern Review84 examines the economic 

impacts of climate change and considers the complex policy challenges involved 

in managing the transition to a low carbon economy and ensuring that societies 

can adapt to the consequences of climate change. The theme of Sustainable 

Development runs strongly throughout the report, and considers that the our 

actions over the next 10 or 20 years (40 or 50 years in the long term view) will 

have a profound effect on future changes in the climate.85  

 The physical, economic, social and environmental issues86 of climate 

change are considered in depth. From the evidence gathered from each 

perspective the report comes to one simple conclusion: the benefits of strong, 

early action considerably outweigh the costs.87  

1.4: From Global to Local 

1.4.1: The European Union: Climate Change and Energy 

The European Commission participated actively in the UNFCCC88 and KP 

negotiations and the EU has since been at the forefront of the international 

community’s efforts to combat climate change.89 In May 2002 (signatory in April 

1998)90, the EU ratified the KP91 and has since sought to achieve a consensus on 

ways to comply with its commitment92 to an 8 per cent GHG reduction by 2012.93 
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 Stern Review, Executive Summary, (2006). 
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 Ibid., p 1. 
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 For example, access to water, food production, health, use of land and the environment, the 
uneven distribution of the impacts of climate change 
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 Stern Review, Executive Summary, (2006), p 2. 
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 Signed in June 1992; Decision 94/69/EC, OJ L33, 7 February 1994, 11. 
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 Sands, P., (2003), p 769.  
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 http://unfccc.int/kyoto_protocol/status_of_ratification/items/2613.php.  
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 Council Decision of 23 March 1998. 
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 See e.g. Commission Communication of 3 June 1998, ‘Climate Change: Towards an EU Post-
Kyoto Strategy’, COM (98) 353 final and Commission Communication of the 19 May 1999, 
‘Preparing for Implementation of the Kyoto Protocol’, COM 99 230 final. 
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This target only involved pre-2004 EU Member States (the ‘EU-15’). Under the 

next commitment, this will change to the EU-27. At the COP in Cancun the EU 

offered to increase its emissions reduction to 30 per cent by 2020, on the 

condition that other major emitting countries in the developed and developing 

countries commit to reducing their emissions under a future global climate 

agreement94 (which has not yet been negotiated). 

The EU has been working on climate related issues (i.e. combating climate 

change and developing a strategy for adapting to inevitable climate change 

impacts95) since 199196, and in June 2000 the first European Climate Change 

Programme (ECCP I) 97  was launched to prepare additional policies and 

measures as well as an emissions trading scheme, to ensure that their KP 

commitment is met. The ECCP I considered a range of policies and instruments 

with potential for reducing GHG emissions based on cost-effectiveness; these 

included, inter alia, looking at the flexible mechanisms initiated under the 

UNFCCC, energy supply and demand, energy efficiency, transport, industry, 

agriculture, sinks in agricultural soils and forests. Other ancillary benefits, such as 

energy security were also considered.98 The ECCP I merges with the EU’s Sixth 

Environmental Action Programme and Sustainable Development Strategy. The 

second European Climate Change Programme (ECCP II) was launched in 

October 2005 which explored further cost-effective options for reducing GHG 
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 Against its 1990 GHG levels in the 2008-12 commitment period. The EU has set itself the goal 
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http://ec.europa.eu/dgs/energy_transport/videos/energy/2008_01_res_en.htm.  
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emissions in line with the EU’s Lisbon strategy (2002-2010) which aimed to 

increase economic growth and job creation.99 There are obvious conflicts within 

these policies that threaten Sustainable Development. 

 In March 2007 the EU leaders approved an integrated strategy to climate 

and energy policy and committed to transforming Europe into a highly energy-

efficient, low carbon economy. This includes a long term strategy for renewable 

energy in the EU which aims to increase security of supply and decrease GHG 

emissions. This was communicated in the EU’s 2007 Energy Roadmap100 and is 

a clear indicator of the political and legal links. 

This integrated policy involves a set of demanding climate and energy legal 

commitments to be met by 2020, known as the "20-20-20" targets: 

 A GHG reduction of at least 20 per cent below 1990 levels; 

 20 per cent of EU energy consumption to come from renewable resources; 

 A 20 per cent reduction in primary energy use compared with projected levels, 

to be achieved by improving energy efficiency. 

Four pieces of complementary legislation aim to implement this policy 

including: strengthening and revising the EU Emissions Trading System (EU 

ETS), providing governance of emissions from sectors outside of the ETS (such 

as housing, transport, agriculture and waste) with emissions targets being based 

on each member states’ relative wealth (aiming to achieve a 20 per cent 

reduction overall across states), binding national targets for renewable energy, 

                                                
99

 Most of the Lisbon Strategy aims were not achieved. 
100

 Commission Communication of 10 January 2007, ‘Renewable Energy Road Map. Renewable 
energies in the 21st Century: Building a More Sustainable Future’, COM (2006) 848 final.  
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and a legal framework to promote the development and safety of Carbon Capture 

and Storage (CCS). The most relevant of these in the context of this thesis are 

the ETS and the Renewable Energy Directives.101 The intimately linked climate 

and energy package creates pressure to improve energy efficiency but does not 

address it directly. This is being done through the EU’s energy efficiency action 

plan.  

The European Environment Agency (EEA) produces comprehensive annual 

reports relating to the EU’s and individual member states’ compliance with 

international and EU energy and GHG commitments. The EU had cut its GHG 

emissions by 18 per cent by 2012 and is currently on track to meet its 20-20-20 

commitments.102 

1.4.2: The United Kingdom: Climate Change and Energy 

Under the KP, the UK committed to reducing its GHG emissions by 12.5 

per cent. The Royal Commission on Environment and Pollution (RCEP) 

published its twenty-second Report in June 2000 103 , which contained tough 

recommendations for the transformation of energy use in the UK as a response 

to climate change. The report proposed a cut in CO2 by 60 per cent by 2050 

through the reform of government policies aimed at reducing consumption and 

increasing the deployment of ‘clean’ energies.104 

                                                
101

 Directive 2003/87/EC EU ETS OJ L275/32 and Directive 2009/28/EC Promoting Renewable 
Energy Sources OJ L140/16. 
102

 http://ec.europa.eu/clima/news/articles/news_2013100901_en.htm and EEA Report No 6/2014: 
http://www.eea.europa.eu//publications/trends-and-projections-in-europe-2014.  
103

 Royal Commission on Environment Pollution, Energy: The Changing Climate, 22
nd

 Report, 
(2000). 
104

 Ibid., Chapters 5 and 6 respectively. 

http://ec.europa.eu/clima/news/articles/news_2013100901_en.htm
http://www.eea.europa.eu/publications/trends-and-projections-in-europe-2014
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In response to this landmark report and EU drivers, the UK Government 

launched the Climate Change Programme 2000 and passed the Climate Change 

Act 2008. The 2008 Act includes UK targets to reduce CO2 budgets to 26-32 per 

cent below baseline levels by 2020 and to reduce CO2 emissions to at least 80 

per cent below baseline levels by 2050.105 This 2050 target went beyond the 

RCEP recommendation in light of new scientific data.106 

By 2012, the UK had reduced its GHG emissions by 28.1 per cent in 

comparison to its 1990 baseline, exceeding its KP target107, which suggests that 

the ambitious objectives under the 2008 Act are capable of being realised. The 

UK has achieved this through a complex set of interrelated measures, derived 

from several policies and legislative enactments which echo the EU initiatives 

outlined above. 

In 2003, for the first time since the 1980’s, the UK published a formal 

energy policy: Our Energy Future- Creating a Low Carbon Economy108, a white 

paper which reflects the EU’s low carbon economy roadmap. This has been 

supplemented and amended by the 2006 Energy Review109, the 2007 Energy 

White Paper, Meeting the Energy Challenge 110  and the 2007 White Paper, 

Planning for a Sustainable Future.111 Together, these documents iterate the UK 

government’s commitments to increasing the role of renewable energy (and other 

                                                
105

 Climate Change Act 2008 ss 5 and 1 respectively. 
106

http://webarchive.nationalarchives.gov.uk/20110322143804/http:/www.rcep.org.uk/reports/inde
x.htm. and 
http://webarchive.nationalarchives.gov.uk/20110322143804/http://www.rcep.org.uk/reports/22-
energy/22-energyreport.pdf.  
107

 EEA Report No 6/2012: http://www.eea.europa.eu/publications/ghg-trends-and-projections-
2012/. 
108

 DTI, DfT and DEFRA., Our Energy Future: Creating a Low Carbon Economy’, February 2003, 
Cm 5761. 
109

 DTI., The Energy Challenge: Energy Review Report, July 2006, Cm 6887. 
110

 DTO., Meeting the Energy Challenge: A White Paper on Energy, May 2007, Cm 7124. 
111

 DCLG, DEFRA., DTI and DfT., Planning for a Sustainable Future: White Paper, May 2007,  
Cm 7120. 

http://webarchive.nationalarchives.gov.uk/20110322143804/http:/www.rcep.org.uk/reports/index.htm
http://webarchive.nationalarchives.gov.uk/20110322143804/http:/www.rcep.org.uk/reports/index.htm
http://webarchive.nationalarchives.gov.uk/20110322143804/http:/www.rcep.org.uk/reports/22-energy/22-energyreport.pdf
http://webarchive.nationalarchives.gov.uk/20110322143804/http:/www.rcep.org.uk/reports/22-energy/22-energyreport.pdf
http://www.eea.europa.eu/publications/ghg-trends-and-projections-2012/
http://www.eea.europa.eu/publications/ghg-trends-and-projections-2012/
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commitments, such as increasing energy efficiency, nuclear energy 112  and 

Carbon Capture and Storage (CCS)) to help meet international and EU climate 

change and energy commitments through a number of measures, including 

financial mechanisms such as the Renewables Obligations (RO) (previously 

National Fossil Fuel Obligations (NFFOs)113 and Feed-in-Tariffs (FITS)) and a 

reformed planning system which operates on the basis of Sustainable 

Development. 

In 2008 the Department for Energy and Climate and Change (DECC) was 

created, replacing the Department for Business, Enterprise and Regulatory 

Reform (DBERR) and acquiring some of the competencies relating to climate 

change from the Department for Food, Environment and Rural Affairs (DEFRA). 

The restructuring of policy and decision making bodies to align their mandates 

with the interrelated policies and legal commitments was a progressive move. 

The 2009 UK Low Carbon Transition Plan: National Strategy for Climate 

and Energy114 set out by the then Labour government explains how the UK will 

meet the emissions cuts set out in the Climate Change Act 2008, primarily 

through investment in energy efficiency and clean energy technologies.115 The 

UK’s energy policies focus firmly on an ‘energy mix’ which includes new nuclear, 

oil, gas, coal, renewable energies, CCS, energy efficiency, planning and transport 

improvement measures. 

                                                
112

 See ‘UK Energy Review Backs New Nuclear Stations’, 11
th
 July 2006, New Scientist: 

http://www.newscientist.com/article/dn9531-uk-energy-review-backs-new-nuclear-
stations.html#.VHHBwCKsWSo. 
113

 The Non-Fossil Fuel Obligation (NFFO) orders were put in place under the powers of the 
Electricity Act 1989 and the original intention was to provide financial support to UK nuclear power 
generators, but the scope of the NFFO was widened in 1990 to include the renewable energy 
sector. The NFFO has now been replaced with the Renewables Obligation (RO), but the last of 
the NFFO orders (out of five orders) will continue in effect until it expires in 2018. 
114

 DECC., 15 July 2009. 
115

 Ibid., para 4. 

http://www.newscientist.com/article/dn9531-uk-energy-review-backs-new-nuclear-stations.html#.VHHBwCKsWSo
http://www.newscientist.com/article/dn9531-uk-energy-review-backs-new-nuclear-stations.html#.VHHBwCKsWSo
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1.5: Renewable Energy in the Energy Mix: the Tidings of Marine Renewable 

Energy 

According to Alexander and Boyle, ‘renewable energy’ denotes a source 

“that is not substantially depleted by continued use, does not entail significant 

pollutant emissions or other environmental problems, and does not involve the 

perpetuation of substantial health hazards or social injustices.”116 

They suggest that renewable energies are generally more sustainable than fossil 

or nuclear sources and involve lower emissions and health hazards. Without the 

context of siting, this is almost a given, but the question in the context of MRE 

development also comes down to the interface between such developments and 

the marine environment: the premises upon which policies, laws and decisions 

are made.  

The accumulation of dispersed yet connected policies, legislation and targets 

determine the position of MRE within the climate change, energy and Sustainable 

Development agendas and ultimately its potential for sustainable success. 

1.5.1 The European Union 

The development of renewable energy sources117 is a vital component of 

the European Commission’s energy policy being employed to meet its 

international obligations. 118  The renewable energy sector is also important in 

terms of enhancing sustainability and improving the diversification and security of 

                                                
116

 Boyle, G., (ed)., (2004), p 2. 
117

 From wind, water, solar power and biomass. 
118

 The EU also acknowledges the role of the promotion of energy from renewable energy sources 
contributes to sustainable development, security of supply and the development of a knowledge 
based industry creating jobs, economic growth, competitiveness and regional and rural 
development (COM (2008) 19 final, Explanatory Memorandum). 
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energy supply by reducing the Community's growing dependence on imported 

energy sources 119 , addressing resource depletion, developing and deploying 

cost-effective low carbon technologies helping to put EU industry at the forefront 

of the rapidly growing low carbon technology sector120, developing environmental 

protection and prevention of pollution and also enhancing social and economic 

development. 121  These attributes clearly demonstrate the inextricable link 

between climate change and energy and Sustainable Development.122 

The EU target for national supplies of renewable energy is enacted 

through the Renewable Energy Directive which requires an ambitious 20 per cent 

of European energy supplies and 21 per cent of electricity to be sourced from 

renewable energy sources by 2020 (as outlined above).123 The EU is focusing 

upon the development of new technology as part of its climate change and 

energy strategy and has put forward that an 80-95 per cent cut in GHG emissions 

by 2050 (i.e. decarbonising the economy) as well as meeting its own renewable 

energy targets will involve the development and deployment of low carbon 

technologies and bridging the funding gap between technology and 

deployment.124 New technology also provides the corollary benefits of providing 

opportunities for innovation, employment and economic growth, thereby 

addressing economic and social needs. 

                                                
119

 http://ec.europa.eu/energy/res/legislation/doc/strategy/res_directive.pdf.  
120

 http://ec.europa.eu/energy/res/setplan/communication_2007_en.htm.  
121

 http://rea.fry-it.com/policy/european-policy/Euro-legislation/ERD.  
122

 For further discussion on the convergence of these policies see Lovell, H., Bulkeley, H., and 
Owens, S., ‘Converging agendas? Energy and Climate Change policies in the UK’, 27 
Environment and Planning C: Government and Policy, (2009), pp 90-109. 
123

 Art 3(2) Directive 2001/77/EC, Directive on Electricity Production from Renewable Energy 
Sources. 
124

 See the NER300 Programme. 

http://ec.europa.eu/energy/res/legislation/doc/strategy/res_directive.pdf
http://ec.europa.eu/energy/res/setplan/communication_2007_en.htm
http://rea.fry-it.com/policy/european-policy/Euro-legislation/ERD
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As seen above by the demonstration of the EU’s current position in 

attaining these goals, these policies evidently contain the essential ingredients to 

move the EU in the right direction, a sustainable direction if planning and decision 

making are also based upon the principle of Sustainable Development.  

1.5.2: The United Kingdom 

In 2002 a Carbon Trust report found that wave and tidal stream resources 

could provide up to 20 per cent of the UK's electricity needs at that time, given 

the right level of investment from the public and private sector. 125  Domestic 

electricity demand actually decreased in 2007 by 2.6 TWh126 and again by 1.5 

TWh in 2008.127 This marked a positive trend in relation to renewable energy 

production, which in turn would be able to supply a higher percentage of the 

electricity requirements if demand continued to decrease overall. A report 

commissioned by the British Wind Energy Association (BWEA, now ‘Renewable 

Energy UK’)128 concluded that diversifying the renewable energy mix by including 

a greater proportion of wave and tidal stream energy would reduce requirements 

for back-up and reserve capacity, lower carbon emissions and save fuel129, fully 

reflecting policy and legally binding objectives. 

                                                
125

 The Carbon Trust., Future Marine Energy; Results of the Marine Energy Challenge: Cost 
Competitiveness and Growth of Wave and Tidal Stream Energy, 20 January 2006, CTC601, p 2. 
See also, DTI., Future Offshore: A Strategic Framework for the Offshore Wind Industry, 2002, p 
45, para 4.7. 
126

 DBERR., UK Energy in Brief: A National Statistics Publication, July 2008, p 25. (This includes 
consumption by industry, domestic, services and energy industries). 
127

 DECC., UK Energy in Brief, 2009, p 25. This decrease in electricity consumption over these 
years has been attributed to inter alia, milder winter weather, higher electricity prices and 
increases in energy efficiency affecting specific sectors. 
128

 The BWEA has been rebranded as ‘RenewableUK’, indicating the shift from a focus on wind 
energy to wind and other marine energies. 
129

 http://www.bwea.com/marine/index.html. See A Report for BWEA by Redpoint Energy Ltd., 
The Benefits of Marine Technologies Within a Diversified Renewables Mix, 2009. 

http://www.bwea.com/marine/index.html
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Article 4 of the EU’s Renewable Energy Directive requires each EU 

member state to formulate a National Renewable Energy Action Plan (NREAP). 

The UK’s NREAP130 provides a set of measures to help the UK to achieve its 

2020 target. 131  The development and deployment of renewable energy, low 

carbon and cost-effective sources132  of energy are a vital component of the 

European Commission’s and national energy policies being employed to meet 

international obligations. The renewable energy sector is also important in terms 

of enhancing sustainability and improving the diversification and security of 

energy supply by reducing growing dependence on imported energy sources133, 

addressing resource depletion, developing environmental protection and 

prevention of pollution and enhancing social and economic development.134  

The UK renewables policy framework is made up of three key components: 

 Financial support for renewables;  

 Unblocking barriers to delivery;  

 Developing emerging technologies. 

 Aspects of the legal regime, in particular the planning system have been 

identified as a barrier to the progress of MRE deployment. The UK’s Energy 

Roadmap, which is updated annually, reports on the progress of the state in 

                                                
130

 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/47871/25-nat-
ren-energy-action-plan.pdf.  
131

 In 2009 DECC published the results of analysis and modelling relating to how it might be 
possible to meet the renewables targets by 2020: DECC., Renewable Energy Strategy: Digest of 
UK Energy Statistics, (2009). 
132

 From wind, water, solar power and biomass. 
133

 http://ec.europa.eu/energy/res/legislation/doc/strategy/res_directive.pdf. 
134

 http://rea.fry-it.com/policy/european-policy/Euro-legislation/ERD. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/47871/25-nat-ren-energy-action-plan.pdf
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http://ec.europa.eu/energy/res/legislation/doc/strategy/res_directive.pdf
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meeting its target under the 2009 Directive.135 

 Under the 2009 Directive, renewable energies are targeted to contribute to 15 

per cent of the UK’s ‘energy mix’136, an ambitious goal considering that in 2008 

only 2.25 per cent of the UK’s energy came from renewable sources and only 5.4 

per cent of the UK's electricity supply came from renewable energy sources137, 

much of which was derived from wind power on and offshore. There has been a 

change in these statistics over the last five years: although fossil fuels remain 

dominant (86.2 per cent of the UK energy source), electricity generation from 

renewable sources has increased by 30 per cent between 2012 and 2013, hence 

renewables accounted for 5.2 per cent of the UK’s energy mix in 2013.138 This 

marks significant progress towards the target of 15 per cent under the 2009 EU 

Renewable Energy Directive. 139  Offshore wind accounted for 21 per cent of 

electricity140 (which increased by 52 per cent between 2012 and 2013). Wave and 

tidal continue to operate at a non-commercial capacity: in 2013 the overall 

electricity generation from these sources amounted to 6GWh (compare with 

11,441GWh for offshore wind).141 

In July 2009 the Government launched its Renewable Energy Strategy and 

declared investment of up to £60 million in UK marine energy infrastructure and 

technology, including wave and tidal energy testing. The Marine Renewables 

Proving Fund is an example of such a financial initiative, which involves funding 
                                                
135

 The First Roadmap was published in 2011 and has been updated annually, see 
https://www.gov.uk/government/collections/uk-renewable-energy-roadmap. 
136

 Directive 2009/28/EC, Annex I. 
137

 DECC and UKSA, Digest of United Kingdom Energy Statistics 2009, (London: TSO, 2009), p 
185, para 7.14, table 7A. 
138

 DECC and UKSA., A, Digest of United Kingdom Energy Statistics, 2014, (London: TSO, 2014), 
p 12. 
139

 Ibid., p 157. 
140

 Ibid., p 160, para 6.12. 
141

 Ibid., p 190, table 6.4. 
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from DECC (£22.5 million) which is managed by the Carbon Trust to partly 

finance the demonstration of promising wave and tidal energy devices, with the 

long-term goal of commercial deployment.142 

The Renewables Obligation (RO) is the UK Government's main mechanism 

for supporting the generation of renewable electricity143 which requires licensed 

electricity companies to annually increase the proportion of their electricity supply 

which is sourced from renewable sources, using tradable Renewable Obligations 

Certificates (ROCs) to demonstrate compliance with their obligation or by paying 

for the proportion of their target that they fail to meet. The RO is designed to give 

incentive to the generation of electricity from eligible renewable energy sources in 

the UK.144 Each of the UK constituents has their own enacting legislation.  

Suppliers meet their obligations by being issued Renewables Obligations 

Certificates (ROCs), and are expected to produce a certain number of ROCs in 

respect of each MWh of electricity supplied. The Renewables Obligation Order 

2009145 “bands” the different technologies that are used to generate electricity 

from renewable sources, meaning that the number of certificates that will be 

issued in respect of that electricity depends on the way in which that electricity 

                                                
142

 See http://www.carbontrust.com/client-services/technology/innovation/marine-renewables-
proving-fund. 
143

 The RO is administered by the Office of Gas and Electricity Markets (Ofgem). 
144

 Under the Utilities Act 2000 the Secretary of State can also require energy companies to 
source a certain percentage of their energy from renewable sources. 
145

 SI 2009/785. The 2009 Order has now been amended by the Renewables Obligation 
(Amendment) Order 2010 (SI 2010/1107), the Renewables Obligation (Amendment) Order 2011 
(SI 2011/984), paragraph 29 of schedule 4 to SI 2011/988, the Renewables Obligation 
(Amendment) Order 2013 (SI 2013/768) and the Renewables Obligation (Amendment) Order 
2014 (SI 2014/893). These amendments introduce changes to extend and modify the RO, with 
the aim of driving greater deployment of renewable energy generation. 

http://www.carbontrust.com/client-services/technology/innovation/marine-renewables-proving-fund
http://www.carbontrust.com/client-services/technology/innovation/marine-renewables-proving-fund
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has been generated146 The target has risen from 10.4 per cent in 2010/2011 to 

15.4 per cent for 2015/16, with the obligation ending in 2037.  

The proceeds of the buy-out fund are paid back to the suppliers in 

proportion to how many ROCs they have delivered. The cost of ROCs however, 

is effectively paid by all electricity consumers, since suppliers pass the cost on as 

an increase in their electricity tariffs. One ROC is issued for each megawatt hour 

(MWh) of eligible renewable output generated. Different technologies (e.g. wave, 

offshore wind, onshore wind, solar photovoltaic) receive a different number of 

ROCs per MWh, therefore the scheme has a significant bearing on suppliers’ 

decisions as to which renewable energy source they will utilise in order to meet 

their obligations.  

1.5: Summary and Reflections 

Despite the deficiencies of international climate change legislation and lack of 

international energy policy, the EU has taken the world lead on climate change, 

sustainability and renewable energy matters through a range of integrated 

policies and legislation. In doing so, the EU has far exceeded the GHG reduction 

objectives contained in international agreements. Therefore, the shortcomings of 

the international climate change regime and the lack of internationally binding 

GHG reduction commitments have been transcended. This is fully reflected in the 

UK. 

In respect of MRE development progress in the UK, there is a strong 

differential between offshore wind and ‘wet’ energies. Despite assertions that 

                                                
146

 SI 2009/785, Part 6, arts 27-31. 
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“wave and tidal will also play an important role”147 and the fact that the UK holds 

the best potential offshore energy resources in Europe, the potential contribution 

and value of MRE towards these targets is not yet proven in practice. The current 

absence of commercial viability in the wave and tidal industries is due to a 

number of barriers, for example, technological and financial, as well as legal. The 

remainder of this thesis addresses possible legal barriers that may, inter alia, 

affect deployment rates in England and Wales. 

In light of these current barriers to wave and tidal development and with clear 

national policy drives towards offshore wind energy, new nuclear, and CCS, 

questions remain as to how far political commitment will go to ensure that the 

possibilities for wave and tidal are realised. This situation ensures that for the 

near future at least, wave and tidal are only likely to contribute modestly towards 

wider targets. 

                                                
147

 DECC, The UK Renewable Energy Strategy, Executive Summary, 2009, p 8: 
http://decc.gov.uk/en/content/cms/what_we_do/uk_supply/energy_mix/renewable/res/res.aspx); 
See also, DTI., Our Energy Future: Creating a Low Carbon Economy, 2003.  
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Chapter Two 

 

The United Kingdom’s Maritime Jurisdiction under 

Public International Law and Property Rights under 

English Law: the Interface with Marine Renewable 

Energy Development  
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2.1: Introduction: Jurisdiction, Private Property Rights and MRE Development 

A key legal issue for developers of MRE is the procurement of security of 

tenure over a site. Developments encompass MRE devices, cables to transport 

the energy from the devices to offshore or onshore substations and onto the 

national grid (onshore). This raises jurisdiction and proprietorship issues that 

stretch across an expansive geographical ambit that encompasses the seabed, 

the foreshore and terra firma. Essentially this concerns the coastal State’s (i.e. 

the UK’s) jurisdictional rights (or ‘state sovereignty’) beyond terra firma, and 

proprietary rights attached to any areas of a proposed MRE development site. 

The tripartite spatial division can complicate development plans, as each 

component may be considered to be subject to differing levels of sovereignty 

and differing proprietorships, arising under international and national laws.  

To proceed lawfully a developer will require a proprietary basis or 

contractual permission from the state and will be required to engage with the 

owners of any other proprietary1 rights in the proposed site in order to establish 

security of tenure. For the purpose of this thesis, this involves an assessment of 

both public international law of the sea and English private property law in order 

to provide an assessment of the UK’s jurisdiction in the given marine area (i.e. 

the seabed) and an analysis of the possible estates and interests in the 

foreshore and the terra firma that developers will undoubtedly encounter in 

differing combinations. 

As with most other barriers to MRE development (for example technical 

and financial2 barriers which increase in deeper water) the farther seaward an 

                                                
1
 Public rights also require consideration, but they are outside the scope of this thesis. 

2
 Plant, G., 'Offshore Wind Energy Development in the Context of International and EC Law’, 

(2003), 25 Environmental Law and Management 2, p 93. 
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installation is located, the greater the legal challenges become as the rights of 

the coastal State diminish and the rights of other nations increase. The features 

of a proposed development which fall within the sovereign territory of a coastal 

State pose different but no less complicated legal challenges. The foreshore in 

particular raises conceptual, legal and practical issues. As with the terra firma 

aspect of a proposed development, under English land law the foreshore is 

capable of being made up of more than a single ‘parcel’ of land, which will be 

reflected in the number of individuals who own proprietary rights in that parcel of 

land. Identifying who holds what proprietary rights in the tripartite stretch of a 

project are therefore particular to the project at hand using international public 

law and national private law principles. 

This chapter is divided into four parts: it begins with a discussion of the 

international law of the sea and the erosion of the concept and practice of the 

‘Freedom of the Seas’. The UK’s jurisdictional rights (i.e. degrees of sovereignty) 

under public international law are then considered, followed by a focus on 

potential private proprietary rights in land that may exist in the foreshore and the 

terra firma elements of a proposed site, along with a discussion as to the 

potential owners of these rights. The summary and reflections attempt to 

highlight the main areas of legal concern in the context of MRE development 

and highlight the juxtaposition of approaches to jurisdiction and property with 

marine management strategies. 
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2.2: The Ocean: A Physical and Legal Realm 

In the physical realm, the ocean is a unified expanse3, but in order to 

manage human use of this environment man has devised conceptual divides in 

the ocean space which have been codified in international Conventions and 

supplemented by international jurisprudence. The culmination of a long history 

of regulating human offshore activities, the modern international law of the sea 

divides the ocean into a number of zones with differing degrees of jurisdiction, 

this is often referred to as zonal or sectoral management. These zones rarely 

align with the natural feature (c.f. the continental shelf), representing a shift from 

natural law to positivism.4 Weil so fluently identifies that: 

“…the two belong to different categories. On the one hand, facts, circumstances, 
situations independent of human will, predetermined, permanent and intangible; 
on the other, directives and norms at one and the same time emanating from 
the human will and intended to determine it, contingent and always subject to 
change. But, although separate, the two are always intertwined since the norm 
can depend on its content on the realities of nature. However, even if it takes 
account of facts and nature, the law inevitably transcends them…law is always 
a phenomenon of culture; it is never a fact of nature.”5  

Inherently, as noted in international case law6 and by Rousseau7 himself, 

such divides are a political8 and economic phenomenon, and this is no less true 

onshore9 than it is offshore. Such alienation of land, a feature of property law 

generally, allows mankind to utilise resources by the division of rights in 

alienated parcels of land between individuals, but in doing so this has the 

                                                
3
 Tanaka, Y., A Dual Approach to Ocean Governance: The Cases of Zonal and Integrated 

Management in International Law of the Sea, (2008, Ashgate Publishing), p 1. 
4
 Prows, P. S., ‘Tough Love: The Dramatic Birth and Looming Demise of UNCLOS Property 

Law (and what is to be done about it)’, (2006), New York University School of Law: New York 
University Public Law and Legal Theory Working Papers, paper 30, p 8. Available at: 
http://lsr.nellco.org/nyu/plltwp/papers/30. 
5
 Weil, P., The Law of Maritime Delimitations: Reflections, (1989, Cambridge: Grotius 

Publications Ltd), p 86. 
6
 Tunisia-Libya Case ICJ Reports 1982; Separate Opinion, p 117, para 61 per Judge Jimènez 

de Arèchaga. 
7
 Rousseau, J., cited in Weil, P., (1989), p 30. 

8
 Weil, P., (1989), p 30; Lapradelle, P, de., La frontière. Etude de droit international, (1928, 

Paris, les Editions internationales), p 11. 
9
 Ibid., p 30. 

http://lsr.nellco.org/nyu/plltwp/papers/30
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potential to lead to a ‘Tragedy of the Commons’.10 This can be averted by 

imposing overarching public law rules that place constraints upon the 

individuals’ ability to deal with the ‘land’ in question, and may even go so far as 

to alter the role of the ‘landowner’ to custodian. The approaches taken in the 

maritime and terrestrial contexts differ, but their roots derive from the same 

premise of freedom versus control.  

2.3: Opposing Forces: Mare Liberum and Sovereignty 

The history of the law of the sea has been ruled by two opposing 

principles: freedom and sovereignty.11 Freedom of the seas, or Mare Liberum, is 

rooted in the idea that this common resource should not be the subject of 

‘ownership’ and that its use should be unfettered. Sovereignty on the other hand 

lies in extending state jurisdiction and therefore control.12 This dichotomy is duly 

reflected in the content and nature of the modern international law of the sea, 

which incorporates an amalgam of these twin but opposing conceptual notions, 

fluidly moving from full sovereignty to sovereign rights as it progresses 

seawards from the shore. 

Sparked by the seizing of the Portuguese Santa Catharina by the Dutch 

East India Company13 in 1603, the concept of Mare Liberum was established in 

the Seventeenth Century by the Dutch jurist and philosopher, Hugo Grotius.14 

Based upon the "most specific and unimpeachable axiom of the Law of Nations, 

called a primary rule or first principle, the spirit of which is self-evident and 
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 Hardin, G., ‘The Tragedy of the Commons’, (13
 
Dec 1968), 162 Science 3859, discussed 
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 Scovazzi, T., ‘The Evolution of International Law of the Sea: New Issues, New Challenges’, 
(2000) 286 RCADI, p 54 cited in Tanaka, Y., (2008), p 1. 
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 Tanaka, Y., (2008), p 1. 
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 Hugo Grotius was Counsel to the Company. 
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 Grotius, H., Mare Liberum, sive de jure quod Batavis competit ad Indicana commercia 
dissertation , (1609, Lodewijk Elzevir) (translated by Deman, R, Van., (1916, Oxford University 
Press for the Carnegie Endowment for International Peace)).  
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immutable…Every nation is free to travel to every other nation, and to trade with 

it."15, the original principle proclaimed that the sea was international territory, to 

be used by all for seafaring trade and that nobody should be denied access to 

it.16 Quite simply, Mare Liberum posits that the sea is not the property of anyone: 

“The air belongs to this class of things for two reasons. First, it is not susceptible 
of occupation; and second its common use is destined for all men. For the same 
reasons the sea is common to all, because it is so limitless that it cannot 
become a possession of any one, and because it is adapted for the use of all, 
whether we consider it from the point of view of navigation or of fisheries.”17  

Grotius described the sea as: 

…that expanse of water which antiquity describes as the immense, the infinite, 
bounded only by the heavens, parent of all things; the ocean which the ancients 
believed was perpetually supplied with water not only by fountains, rivers, and 
seas, but by the clouds, and by the very stars of heaven themselves; the ocean 
which, although surrounding this earth, the home of the human race, with the 
ebb and flow of its tides, can be neither seized nor inclosed; nay, which rather 
possesses the earth than is by it possessed.”18 

There is a clear distinction to be made here between the water itself, the 

living and non-living resources within it, and the seabed. As will be seen below, 

the modern international law of the sea makes explicit reference to these as 

individual components. In contrast, the focus of freedom of the seas was the 

sea itself: where trade (and therefore navigation) and fisheries rather than the 

seabed were of prime importance. 

From Grotius’s vocational activities at the time and the content of his 

philosophies and legal arguments19 pertaining to Mare Liberum, it is likely that 

                                                
15

 Ibid., p 7.  
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 Grotius’s concept suited the Dutch trade-related economic and political ambitions of the time, 
and as such received fierce opposition from several other states including Britain. 
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 Grotius, H., (1609), p 28.  
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 Ibid., p 37 cited in D’Amato, A., and Hargrove, J. L., Chap 1, p 1 in 
Hargrove, D. L., (ed.), Who Protects the Ocean? Environment and the Development of the Law 
of the Sea, (1975, St. Paul, Minn. West Publishing). 
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 Grotius was called to the public judicial hearing over the Santa Catharina as the Portuguese 
disputed the legality of the Dutch holding on to the highly valuable cargo. Grotius’s arguments 
were intended to persuade the judiciary and the international public of the ideological and legal 
foundations for the Dutch dismantling trade monopolies by the brute force of its naval power. 
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this concept of the sea as ‘the common property of all’ was primarily built upon 

economic, rather than any other humanistic foundations. Initially based upon 

disquiet over politico-trade affairs, and more recently concerns relating to the 

over-exploitation of the marine area, Grotius’s philosophy of Mare Liberum has 

never been universally accepted.20 The freedom of the seas has therefore been 

much altered and eroded over the centuries in parallel with human progression 

and by the creeping legal regulation of ‘the commons’21, which contracts global 

freedoms in favour of the jurisdiction and sovereignty of coastal States. This 

echoes John Selden’s argument that the sea is almost as capable of being 

seized as land.22 

The precise rationales for Mare Clausum are multifaceted and 

interrelated. Prior to the Industrial Revolution, technological development was 

slow, but in the Nineteenth and Twentieth Centuries this changed as ships 

became more powerful and technology advanced so as to enable fishing, 

energy generation, mineral extraction and others to explore the ocean and 

exploit its resources in an entirely new fashion, ever farther from the once-

safety of the shore, in a manner that could hardly have been imagined in the 

preceding centuries. The strain that was placed upon fish stocks was 

unparalleled, and offshore oil exploitation grew exponentially as a result (but 

since the 1970’s we have witnessed a decreasing production slope). 

In response to the over-exploitation of local biological and mineral 

resources, states began to expand their sovereignty claims beyond the 

traditionally recognised limit (3nm). The first state to formally challenge Mare 
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 For example, see Selden, J., Mare Clausum. Of the Dominion, or, Ownership of the Sea: 
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Liberum was the United States of America, materialising in the Truman 

Proclamation.23 The Proclamation concerned the continental shelf, fisheries and 

conservation in the high seas contiguous to the United States, but within the 

confines of freedom of navigation24, and despite the United States’ failure to 

become signatory to UNCLOS, these concerns are reflected in the international 

Conventions that followed. The contraction of freedom (Mare Clausum) can be 

attributed to conflict, (political, social and economic factors) and environmental 

concerns: Mare Liberum did not provide the adequate means to defend, exploit 

and protect, and these factors are demonstrated in the modern international law 

of the sea. 

2.4: The Modern International Law of the Sea: The United Nations Convention 

on the Law of the Sea 198225 

The close of World War II marked another era of international conflict26, 

this time the attention was directed toward the ocean, with its vast territory and 

economic wealth. Although there were treaties controlling pollution, safety of life 

at sea and collisions27, rules on the law of the sea were found in customary law. 

The division between the territorial sea and the high seas, once forming part of 

international customary law, was later codified in a number of international 

conventions on the law of the sea including the Hague Conference for the 
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 President Harry S Truman, 28
th
 September 1945: Presidential Proclamation No. 2667, Policy 
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Codification on International Law.28 Post World War II, bolstered by the divisions 

regarding the continental shelf and the fisheries zone clearly central in the 

Truman Proclamation of 194529 this codification intensified.  

In an effort to settle all issues relating to the law of the sea30 erga omnes, 

the United Nations organised three conferences. The first was codified in 1958 

and consisted of four individual conventions on: 1) the territorial sea and the 

contiguous zone31, 2) the high seas32, 3) fishing and conservation33, and 4) the 

continental shelf. 34  Collectively known as the Geneva Conventions, parties 

could choose to ratify any but not necessarily all of these agreements. As of this 

time, sectoral or zonal management was codified in the Geneva Conventions 

lex scripta35 dividing the oceans between inland waters, the territorial seas and 

the high seas. The second conference in the 1960’s was unremarkable and did 

not lead to any major changes.36  

The third conference in 1982 commenced a departure from the singular 

and selective convention regime and created a single convention reflecting the 

package deal nature of the agreement. It follows that states can no longer opt 

for certain provisions: on ratification of UNCLOS III, states must accept all of the 

maritime zones without any reservations.37 The Convention rights do not pass 

into customary international law to be enjoyed by non-state parties to the 

Convention. Tommy T.B. Koh, President of the Conference stated: “In 
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international law, as in domestic law, rights and duties go hand in hand. It is 

therefore legally impermissible to claim rights under the Convention without 

being willing to assume the correlative duties.”38 Therefore without ratification of 

the Convention, the rights to exploit and explore the ocean cannot be enjoyed, 

and the correlating duties cannot be entreated, illustrating an approach that 

rests upon the removal and re-allocation of property rights and liabilities. This is 

the primary reason that it took almost twelve years for the Convention to come 

into force, as many states were reluctant to accede to all of the articles. The 

package deal diktat was of vital importance to ensure that UNCLOS III did not 

allow for a fractured regime, for otherwise the foundations of the Convention 

would be compromised. 

UNCLOS III is a broad body of public international law regulating 

jurisdiction, utilisation of resources, navigation, environmental protection, 

research and the relationships between states. Commonly regarded as a 

‘constitution for the oceans’ 39 , creating a new international economic order 

intended to improve the status of the ‘Third World’ 40 , it represents a 

revolutionary legislative attempt to create a management scheme for the ocean. 

To determine the legal regulation of the offshore aspects of MRE development, 

we must turn to this international law, for the defining of state jurisdiction, rights 

of use, exploitation and obligations of the offshore area are codified here. 

Its comprehensive scope, principles and provisions allow state parties to 

create more precise national regulations, so long as they are compatible with 
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the Convention itself. This landmark universal framework41, the most significant 

achievement for international law since the UN Charter 194842, demarcates the 

various zones of maritime jurisdiction that every coastal State is entitled to claim 

thereby providing them with functional jurisdiction, and also provides a 

framework for resolving disputes through the International Court of Justice (ICJ) 

when maritime claims overlap.  

The stipulated sixtieth ratification took place on the 16th of November 

1993 and the United Nations Convention on the Law of the Sea (hereinafter 

‘UNCLOS III’ or ‘the Convention’) entered into force on the 16th of November 

1994. 43  UNCLOS has been ratified by 166 states 44 , reflecting its global 

command. Although involved in the work of the Preparatory Commission45, the 

UK abstained from voting due to disputes concerning the deep sea bed mining 

regime. After signature, the UK further delayed its accession due to disquiet 

about the legality of the Rockall fisheries zone but later acceded with effect from 

25th July 1997.46 This denotes that the UK has fully acceded to the rights and 

obligations in each maritime zone, as considered below. In accordance with its 

treaty obligations the UK is required to implement the Convention and apply its 

provisions by harmonizing legislation or adopting legislation to conform to the 

Convention.  
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UNCLOS III finally settled any debate regarding the zones, and signalled 

the end of ‘duality’47 between the high seas and the territorial sea, and the birth 

of multilateralism. 48  The Convention demarcates between several maritime 

zones or spaces, with differing degrees of state jurisdiction, which is reflected in 

the rights and duties of the State Parties in these different zones. These zones 

include inland waters, the territorial sea49, the contiguous zone50, the Exclusive 

Economic Zone (EEZ51), archipelagic waters, the continental shelf52 the high 

seas53 and ‘the Area54 (the deep seabed).55 It is only the latter zone which lies 

beyond the limits of any degree of national jurisdiction, whereas the preceding 

maritime zones have varying degrees of sovereignty attached to them.   

Each of the zones except for the high seas involve some degree of 

overlap; (i) the 24nm contiguous zone falls within the 200nm EEZ, (ii) the 

seabed and the subsoil of the EEZ also form part of the continental shelf out to 

200nm, and (iii) the high seas overlap with the part of the continental shelf 

which extends beyond 200nm.56 (See figure 1).  

In the context of the interface between MRE and international law, the 

territorial sea, the EEZ and the continental shelf are the most significant as 

UNCLOS III bestows state parties with sovereignty or sovereign rights in these 
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zones, the latter of which signifies a limitation of sovereignty (i.e. in comparison 

to internal waters and the territorial sea where full sovereignty is enjoyed by the 

coastal State).  

Internal waters (comprised of rivers, lakes, bays, ports and the sea 

waters landward of the low water line (baseline))57 and the high seas58 are not 

as relevant and the contiguous zone is of limited significance in the context of 

MRE development as it is not in itself a resource zone.59 Below, the rights and 

duties bestowed under UNCLOS III in relation to the territorial sea (with respect 

to inland waters), the EEZ and the continental shelf (with respect to the high 

seas and ‘the Area’) and their positions under English law are examined in the 

context of MRE development. 

UNCLOS III has been enacted through various pieces of national 

legislation into UK and/or English law60, but many of these statutes allow for 

more discretion than the wording of the Convention itself. Despite this, such 
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discretion may only be as wide so as to conform with UNCLOS III itself, 

therefore the indirect force of the Convention remains significant. 

Figure 1: Illustration of the zonal demarcations under UNCLOS III.61 

2.4.1: The Territorial Sea62 

The breadth of the territorial sea was a controversial issue for many 

years63, and at the end of World War II this was still uncertain and differed 

between states. Originally, its breadth was intended to extend to 3nm, although 

the Scandinavian countries often extended this zone to 4nm64 and some claims 

extended to 200nm.65 The universal adoption of 3nm was established from a 

measure that ensured the safety of the state which reflected the limit of 

protection that could be achieved using the actual distance and protection of 

cannon fire (i.e.as a means of state defence).66 Outside of this breadth, the high 

seas were accessible to all states.  
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At UNCLOS I state parties were unable to agree on the width of the 

territorial sea67, and this trend continued at UNCLOS II, where the importance of 

the territorial seas in fisheries was all too clear, signifying that zonal 

management clearly corresponds with the monopoly of the sovereign state over 

marine resources68 and that states are far less willing to relinquish rights which 

they already possess.69 The breadth of this zone was not agreed until UNCLOS 

III, settling at 12 nm70, as per the Icelandic practice.71 The UK transposed this 

into domestic law through the Territorial Sea Act 1987, s 1(1)(a) (TSA 1987).72 

The 12nm territorial sea (22.2 km73; 1,852 m74), is measured from the 

baseline (the low water line75), and “the outer limit of the territorial sea is the line 

every point of which is at a distance from the nearest point of the baseline equal 

to the breadth of the territorial sea.” 76  The baselines of highly indented 

coastlines, river mouths, bays, ports, roadsteads, islands and low-tide 

elevations were allocated special provisions77, as it is impractical to use the 

baseline approach, in which case straight baselines may be used instead.78  
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Bays, so long as they are more than curvatures of the coast, are also 

awarded a special formula in respect of identifying the baseline79. This is a two 

stage process, involving whether the indentation constitutes a bay in law and if 

so, whether the straight line exceeds 24nm in length. (This does not apply to 

historic bays, in straight-line baseline systems or where the bay is shared 

between states). The first part involves determining whether the area of the bay 

(the area between the low water line and around ‘the bay’ and a straight line 

joining its natural entrance points) is as large or larger than a semi-circle 

constructed with the same straight line as diameter.80 The second part involves 

the 24nm length of the straight line. If it does not exceed this length, the line will 

be taken as the territorial sea baseline. If it exceeds 24nm, a different closing 

line must be taken within the bay: a line of 24nm maximum which encloses as 

much water as possible within that bay with a line that length. In England and 

Wales, this could have application to MRE developments that may be 

commissioned within such bays, where the UK would enjoy the full sovereignty 

of internal waters (i.e. without the complication of the right of innocent passage 

affecting the site). This may well be viable, particularly for MRE and wave 

energy devices.81 

In 1758, Vattel gave flight to the modern notion of the sovereignty of the 

state in territorial seas: 

“When a nation takes possession of certain parts of the sea, it takes possession 
of the empire over them, as well as of the domain, on the same principle which 
we advanced in treating of the land…These parts of the sea are within the 
jurisdiction of the nation, and a part of its territory: the sovereign commands 
there; he makes laws, and may punish those who violate them; in a word, he 
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has the same rights there as on land, and, in general, every right which the laws 
of the states allow him.”82 

The sovereignty of the state extends to the air space above, the seabed 

and the subsoil83: in short, domestic law applies in the territorial sea as it does 

on terra firma. 84  State sovereignty means that the coastal State has the 

absolute right to prescribe and enforce the rules of civil and criminal law within 

their territory.85  This full sovereignty is only limited by an obligation to allow a 

right of innocent passage to foreign ships on the basis of foreign shipping, i.e. 

as long they are travelling in an ‘expeditious and continuous manner’.86  

Prior to 1982 some of these sea areas were classified as ‘high seas’ 

which post-1982 became territorial sea straits.87 Unsurprisingly, there was some 

opposition to this (notably the U.S.A.88) due to UNLCOS III’s more restrictive 

regime, but this right of innocent passage in the interests of navigation was 

argued successfully during the negotiations and formed a part of the package 

deal.89 The right of innocent passage can be traced back to Grotius’s argument 

that the enjoyment of the rights to travel and trade between states required the 

rights of innocent passage on land and at sea.90 

Of particular relevance to MRE development, it follows from the state’s 

full sovereignty in the territorial sea that it is free to explore and exploit the 

resources as it wishes, subject only to the right of innocent passage by foreign 
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vessels. Therefore the UK has the jurisdiction to permit MRE development in its 

territorial sea. Interestingly the TSA 1987 does not mention innocent passage, 

consequently it could be argued that such navigation is dependent upon the 

owner of the seabed and regulatory authorities rather than being secured by 

statute. However, having ratified the Convention and due to its ‘package deal’ 

nature, the UK is bound to ensure that the right of innocent passage is observed.  

‘Passage’ in territorial waters is defined in Article 19 of the Convention 

and essentially involves the “continuous and expeditious” traversing and 

proceeding of ships. ‘Innocent passage’ is even more specifically defined, as 

being “not prejudicial to the peace, good order or security of the coastal 

State.”91 There is a definitive list detailing the types of activities which may be 

‘prejudicial to the peace, good order or security’ of the coastal State, which 

includes, as one would expect, inter alia, the use of threats or force, use of 

weapons, affecting defence, but also other activities such as wilful and serious 

pollution and fishing.92 Submarines and other underwater vehicles are required 

to travel at the surface bearing their State flags.93 These limitations therefore 

reduce the range of potential impacts of innocent passage on MRE 

developments once they are commissioned. States are also allowed to protect 

cables and pipelines94, which will no doubt be important in protecting the electric 

cable which transports the energy generated across the seabed to the shore. 

Despite the above, the main legal limitation on MRE developments 

derives from the right of innocent passage as such developments will have to 

take account of, or may affect the navigational straits which exist within the 
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territorial sea. There will clearly be conflict in some circumstances between 

energy exploitation, mineral extraction, maritime transport, public recreational 

uses and defence.  

Domestically, these navigational restrictions have been addressed to a 

certain extent by the Energy Act 2004 and the Marine and Coastal Access Act 

2009 (MACAA 2009), the implications of which are discussed in later chapters 

On a more comprehensive level, such conflicts may be addressed by the 

marine planning initiative now underway in English waters under the MACAA 

2009 (see Chapters 3 and 4). 

2.4.2: The Exclusive Economic Zone (EEZ)95 

If claimed, the Exclusive Economic Zone (EEZ) begins at 12nm and can 

extend to 200nm 96  (i.e. it may extend to a maximum of 200nm from the 

baseline97), where the state has supremacy to enforce such laws such as 

smuggling and immigration.98  Article 56(1) of UNCLOS III gives the coastal 

State sovereign rights for the purpose of exploring and exploiting, conserving 

and managing the living and non-living natural resources of the seabed and the 

subsoil of the EEZ. Historically this zone was primarily concerned with fishing 

and conservation, but this is now changing with expanding maritime endeavours, 

notably offshore renewable energy development, currently wind energy in 

particular. 

Unlike the continental shelf, the EEZ is not a natural geographic area that 

belongs inherently to the state. It is of legal construction, the existence of which 

must be declared by the state in order to benefit from its legal regime. Prior to 
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2009 the UK relied upon its rights in the continental shelf99 see below, and has 

only relatively recently claimed its EEZ through the MACAA 2009.100 Prior to 

this, the UK belonged to a minority of states who had not yet claimed their EEZs, 

and in 1986 the UK government had stated that it saw 

“no point in creating [an EEZ] in order to secure resources. The [UK] already 
has a fishery zone…and, since rights over our continental shelf (which extends 
well beyond 200 miles) are inherent and do not have to be proclaimed, there 
would be no advantage…in declaring such a zone.”101 
 

In line with its other territories, the claiming of the UK’s EEZ provides greater 

coherence and simplicity to the UK’s offshore legal regime. The progressive 

acknowledgement of the international basis of national legislation can clearly be 

seen in Section 41(7) MACAA 2009, which expressly refers to UNCLOS III, 

which can be taken as further evidence of Mare Clausum. The precise spatial 

details of the UK’s EEZ have now been clarified by the Exclusive Economic 

Zone Order 2013.102 .  

The slowness to claim the EEZ is rather surprising given that as a result, 

under Part V of UNCLOS III and the MACAA 2009 the UK now has: 

“...sovereign rights  for the purpose of exploring and exploiting, conserving and 
managing the natural resources, whether living or non-living, of the waters 
superjacent to the seabed and of the seabed and its subsoil, and with regard to 
other activities for the economic exploitation and exploration of the zone, such 
as the production of energy from the water, currents and winds;”103  

“...jurisdiction as provided for in the relevant provisions of this Convention with 
regard to...(i) the establishment and use of artificial islands, installations and 
structures;”104 (emphasis added). 
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The points of emphasis demonstrate that under UNCLOS III the UK has 

the jurisdiction to produce energy from wind and water and can place structures 

and installations in the water for these economic purposes. Therefore the UK 

has the exclusive jurisdiction to construct, authorise and regulate the 

construction, operation and decommissioning of MRE projects farther than the 

territorial sea up to the limits of the EEZ, as demarcated in the EEZ Order 2013. 

The original parties to the Convention clearly had offshore wind and MRE in 

mind as future development prospects as the drafting of the Convention caters 

for the acts and structures required for such developments. 

The fundamental difference between EEZ rights and those in the 

territorial sea is that the state only enjoys ‘sovereign rights’ in the EEZ, whereas 

in the territorial sea the state enjoys full sovereignty. The difference between 

sovereignty and sovereign rights is that full sovereignty engages the law of the 

state, which applies as it does on terra firma, whereas sovereign rights only 

include those rights that are prescribed in the Convention. This aligns with 

Lowe’s theory in relation to prescribing limited rights rather than curtailing 

existing rights.105  

The other side of this coin is that other states have greater rights and 

duties in the EEZ (and the continental shelf) than they do in the territorial sea: 

“In the exclusive economic zone, all States, whether coastal or land-locked, 
enjoy, subject to the relevant provisions of this Convention, the freedoms 
referred to in article 87 of navigation and overflight and of the laying of 
submarine cables and pipelines, and other internationally lawful uses of the sea 
related to these freedoms, such as those associated with the operation of ships, 
aircraft and submarine cables and pipelines, and compatible with the other 
provisions of this Convention.”106 
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Article 58 therefore affords the UK jurisdiction to authorise and regulate 

offshore renewable energy developments, but this is not plenary jurisdiction as 

it compels the coastal State to have ‘due regard’ (i.e. reasonable regard) to 

other states’ rights and freedoms in the EEZ, including navigation, overflight and 

the laying of submarine cables and pipelines.  

Although for the purpose of this discussion it is clear that the state has 

the sole right of exploitation of natural resources in the EEZ, the activities 

sanctioned in the EEZ are prescriptive. Due to the quality of the resources, 

many proposed MRE sites are likely to be positioned further seaward than the 

12nm limit. This however, does present legal difficulties, primarily because the 

legal challenges for MRE projects therefore increase beyond territorial waters, 

where foreign states have greater rights, freedoms and duties than solely the 

right to innocent passage and where the coastal State has increased legal 

duties to other states. Conflicts of use are therefore inevitable (i.e. with other 

UNCLOS state parties, as well as potentially with other uses, such as fishing). 

The issues pertaining to navigation will be addressed further in later chapters. 

2.4.3: The Continental Shelf107 

Article 76(1) of UNCLOS defines the continental shelf: 

“The continental shelf of a coastal State comprises the seabed and subsoil of 
the submarine areas that extend beyond its territorial sea throughout the natural 
prolongation of its land territory to the outer edge of the continental margin, or to 
a distance of 200 nautical miles from the baselines from which the breadth of 
the territorial sea is measured where the outer edge of the continental margin 
does not extend up to that distance.”108  

According to this provision, it is only in situations where the continental 

margin extends farther than the 200nm EEZ that a separate area of ‘continental 
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shelf’ exists, and this does have relevance to the UK. Articles 76(2)-(10) of the 

Convention discuss the complex details of the delineation of the continental 

shelf; the most relevant of these details is that the continental shelf shall not 

exceed 350nm from the baseline. 109  Such issues are considered by the 

Commission on the Limits of the Continental Shelf (CLCS).110 

Despite the continental shelf being recognised as an automatic 

consequence of sovereignty111, the UK made claim to its continental shelf via 

Section 1(1) of the Continental Shelf Act 1964 (CSA 1964), which (in contrast to 

the TSA 1987 which does not mention UNCLOS III), explicitly mentions the 

1958 Geneva Convention. 

The co-existence of the EEZ and the continental shelf (if either and both 

extend over 200nm) may appear to have the potential for reducing the clarity of 

the maritime zones112, perhaps producing conflict, but Article 56(3) UNCLOS III 

provides specifically for this: 

“The rights set out in this article [including the aforementioned sovereign rights] 
with respect to the sea-bed and subsoil shall be exercised in accordance with 
part VI [on the Continental Shelf].” 

Therefore within the 200nm zone, the rules under Part V of the Convention 

(EEZ) apply. 

The state has sovereign rights over the continental shelf for the purpose 

of exploring and exploiting its natural resources113, and no other state may do 
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so without the consent of the coastal State.114 These natural resources include 

“mineral and other non-living resources of the seabed and subsoil together with 

living organisms belonging to sedentary species”.115  

There is no controversy in respect of the stretch of continental shelf that 

lies within 200nm (i.e. the EEZ), as Part V of the Convention applies, as 

discussed above. In relation to renewable energy generation on the continental 

shelf extending further than the EEZ, a number of technical issues arise under 

the provisions of the Convention relating to the scope of the sovereign rights of 

the coastal State.  

On the basis of the wording of the Convention, the state is able to 

construct and use installations and structures on the continental shelf (other 

provisions relate to navigational safety). The UK’s primary use of the continental 

shelf beyond 200nm is oil and gas exploration and exploitation116, as well as 

ores and other minerals. This clearly falls within the construction of artificial 

islands and installations117 in order to exploit the seabed and the subsoil, and 

concerns non-living resources. 

In relation to offshore renewable energy Part VI is less clear, as although 

there are similarities with oil and gas regarding the use of the seabed and the 

creation of structures, and the laying of submarine cables and pipelines118, 

energy development involves a wider spatial reign than the seabed and the 

subsoil. Offshore renewable energy development of necessity also involves the 
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wind, water and/or currents, i.e. the waters superjacent to the continental shelf 

beyond the EEZ and/or the superjacent air space. 

The first complication flows from the lack of explicit reference in Part VI 

to the state’s sovereign rights to produce energy from water, waves and wind, 

as contained in Article 56 (Part V (EEZ)). This is an interesting, and potentially 

practically significant omission of the Convention. Secondly, as above, the 

coastal State has explicit sovereign rights to exploit the natural resource of the 

seabed and the subsoil. On both points, prima facie this would appear to 

preclude renewable energy generation on the continental shelf beyond the EEZ 

on the basis of expressio unius est exclusio alterius (i.e. the right is not explicitly 

stated and the superjacent waters and airspace above the continental shelf 

extending beyond the EEZ do not fall within the remit of Part VI).  

There are a limited number of legal arguments that may be offered by 

which the state could seek to establish jurisdiction to develop offshore 

renewable energy in this area and overcome these issues. This concerns the 

interpretation of Article 77 and Article 80 (on the basis of Articles 60 and 56). 

Article 77 relates to both deficits outlined above on the basis of the 

exploitation of ‘natural resources’ and the reference to the ‘seabed and the 

subsoil’. It may be argued that the term ‘non-living resources’ under Article 77(1) 

and (4) includes the production of energy from water, wind and currents, but this 

term is not defined within the Convention. As living resources are defined, and 

therefore it may thinly be contended that this adds weight to the exclusio 

alterius reasoning above. On the basis that oil and gas exploitation have been 

authorised, it could also be reasonable to suggest that on the basis of ejusdem 

generis that renewable energy is encompassed within this provision.  
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Scott suggests that although the state is allowed to authorise the 

installations and structures under Article 80 (discussed below), this could well 

be argued to only apply to resources defined within Article 77(4). 119  Quite 

feasibly, this could be rebutted by an interpretation that negates the requirement 

of a connection between Articles 80 and 77(4) (i.e. that the remit of exploitation 

is wider then Article 77(4)). Where the EEZ and the continental shelf overlap, 

this is likely to be the interpretation, given the application of Part V to this zone. 

However, Scott argues that where the continental shelf extends beyond 200nm, 

this could raise legal difficulties for the deployment of installations and other 

structures120, as without clarification, renewable energy does not appear to be 

encompassed within Article 77(4). Despite, the possibilities, it is reasonable to 

suggest clarification of the meaning of ‘non-living resources’ by the relevant 

international authority would be preferable. 

As above, Article 77 expressly includes exploration and exploitation of 

the natural resources of the seabed and of the subsoil of the continental 

shelf.121  The status of the coastal State’s jurisdiction to develop renewable 

energy in the waters above the continental shelf which extends further than the 

EEZ under Part VI is unclear122; these superjacent waters constitute the high 

seas and are subject to the provisions under Part VII of the Convention.  

Notwithstanding the above discussion re the meaning of ‘non-living 

resources’, on the basis of the reference to the seabed, this could lead to a 

tenuous argument that the state has jurisdiction to develop offshore renewable 

energy converters on the seabed, on the basis of expressio unius est exclusio 
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alterius. However, converters such as wave and tidal converters that are placed 

in the water column or at the surface rather than on the seabed itself (i.e. most 

types of design) would technically be excluded.  

The second course of reasoning that may be invoked relates to Article 80. 

The rights that are gained under Article 80 are not abundantly clear, as it merely 

states that Article 60 applies mutatis mutandis to the continental shelf (in 

relation to artificial islands, installations and structures). Plant has stated that 

this authorises the establishment and use of artificial island for any use123, as 

well as installations, and structures. Prima facie the application of Article 60 

mutatis mutandis to Article 80 appears to encompass renewable energy 

structures and therefore provides the coastal State with jurisdiction to develop 

offshore renewable energy on the continental shelf.124  

However, there are three interdependent provisions operating here, and 

their correct interpretation is not altogether fathomable: 

i) Article 80 states that Article 60 applies mutatis mutandis to artificial islands, 

installations and structures on the continental shelf; 

ii) Most of Article 60 relates to ensuring navigational safety. However, Article 

60(1)(a) and (b) confer on the coastal State exclusive rights to construct, 

authorise and regulate the construction, operation and use of artificial 

islands125and installations and structures “for the purposes provided for in article 

56 and other economic purposes.”126  
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iii) Article 60(1)(b) is directly linked to Article 56. Article 56 has a wider scope 

than the commissioning of artificial islands, installations and structures, with 

which Article 80 is concerned:  

a) Article 56 also applies to the waters superjacent to the EEZ seabed, 

which can be differentiated from the waters superjacent to the continental 

shelf which lies beyond the EEZ, i.e. the high seas;  

b) Article 56(1)(a) relates to the sovereign rights the coastal State enjoys in 

the EEZ, which includes the “production of energy from the water, 

currents and winds”. However Article 56(1)(a) does not relate to artificial 

structures and installations, with which Article 80 is concerned. Article 

56(1)(a) relates to the sovereign rights in relation to exploration, 

exploitation, conservation and management. 

Therefore it may be argued on the basis of mutatis mutandis (i.e. the 

differences between the provisions and Parts V and VI) that the entirety of 

Article 56 (particularly Article 56(1)(a)) does not have applicability under Article 

80; that, on the basis of ejusdem generis, that only the provisions relating to 

artificial islands, installations and structures are applicable under Article 80. This 

would mean that the state does not have sovereign rights to produce energy in 

the waters superjacent to the continental shelf which extends further than the 

EEZ, but they do have the ability to place structures etc.  

Such an interpretation is obviously contradictory and makes little 

practical sense. In such a well drafted Convention, the significance of the 

omission may be great, for Part VI provides the state with the ability to erect the 

installations etc., but not with the explicit sovereign rights to exploit the wind, 

waves and currents for the production of energy. However, this interpretation is 
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supported by combining the interpretation of Article 77(4) of the Convention, 

considered above. Scott argues that where installations and other structures are 

erected on the continental shelf beyond the EEZ for economic purposes that do 

not appear to be encompassed within Article 77(4), then the state cannot rely 

on Part V of the Convention.127 

iv) A different interpretation is also possible. Article 60(1)(b) states: “In the 

exclusive economic zone, the coastal State shall have the exclusive right to 

construct and to authorize and regulate the construction, operation and use 

of…(b) installations and structures for the purposes provided for in article 56 

and other economic purposes.” Under Article 56 generally, rather than the more 

limited interpretation above, this would encompass Article 56(1)(a), and 

therefore the state has sovereign rights to produce energy from water, wind 

waves and currents on the continental shelf beyond the EEZ (i.e. by extension 

that this is encompassed within Article 80).  

Article 78 would be relevant on this interpretation. Firstly, this provision 

details that the legal rights of other states to enjoy the water and the air space 

superjacent to the continental shelf cannot be infringed or interfered with (i.e. 

EEZ waters or the high seas). This adds weight to the assertion that coastal 

States are unlikely to be able to develop renewable energy in this zone, be that 

wave, tidal or wind, particularly as there is no domestic legal provision to secure 

safety zones around such installations on the continental shelf beyond the EEZ. 

Secondly it raises issues around the greater conflicts pertaining to international 

navigation (shipping and overflight). 
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Which interpretation is the correct one is not clear, but it may be 

appropriate to consider why there are differences between the sovereign rights 

afforded under Parts V and VI of the Convention. If the rights of the state to 

generate energy from wind, waves and currents was intended to be identical on 

the EEZ and on the high seas/continental shelf, why did the drafters insert 

differing, and in Part VI, ambiguous provisions? All this being said, in light of the 

fact that oil and gas explorations and exploitation are permitted and have been 

installed on the continental shelf beyond the UK’s EEZ, there is the potential for 

an issue to be brought to the ICJ in the future in order to clarify the rights of the 

coastal State in the waters above the continental shelf, including the definition 

of ‘other non-living resources’  

On the basis that it may be possible for states to establish jurisdiction for 

renewable energy developments on the continental shelf beyond the EEZ, it is 

also worth considering that the sovereign rights of the state diminish on a 

seaward trajectory through the UNCLOS zones. If not entirely on or under the 

seabed (which is unlikely), these developments would at least be partially or 

largely positioned in or on the high seas. In line with the diminution of sovereign 

rights on seaward progression in favour of those other than the coastal State, 

the continental shelf is also subject to greater uses by other states than in the 

EEZ. It may be said that the high seas remain subject to a laissez-faire 

regime.128 Article 78 UNCLOS III declares that the rights of the coastal State in 

this zone do not affect the legal status of the superjacent waters or of the air 

space above those waters, and goes on to say that the rights exercised by the 

coastal State in this zone “must not” infringe or result in any unjustifiable 
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interference with navigation and other rights and freedoms (e.g. the laying of 

submarine cables and pipelines) of other states provided for in the Convention. 

In any event, the practical difficulties that may affect renewable energy 

development so far from terra firma, and the encroaching rights of other states 

may connote that it is less likely that at such distances that any renewable 

energy devices could be commissioned.129 Alternatively it may be that disputes 

increase as demand for energy supply and security increases, and with growing 

economies depleting non-renewable resources. This is especially important for 

the UK, where there are large areas of the continental shelf that lie outside of 

the EEZ. This designated area is defined by thirteen statutory instruments 

legislated under section 1(7) of the CSA 1964 between 1964 and 2013.130 If any 

renewable energy developments were to be commissioned on the continental 

shelf beyond the EEZ, under Article 82 UNCLOS III states would be obliged to 

pay monies to the UN for this exploitation, which would then be distributed 

amongst the state parties.131 This is an example of the equitable distribution of 

the UNCLOS III regime. 132  The legal sanctioning of developments beyond 

200nm would also require the extension of regulatory controls (Chapter 4). 

2.4.3.1: UK Renewable Energy Development Beyond 12nm Prior to the MACAA 

2009 

Despite the UK’s delay in claiming the EEZ in comparison to other states 

who were developing renewable offshore (notably offshore wind), the UK 
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authorities did not see this as an impediment to its use of the 200nm zone prior 

to 2009. The Exclusive Fisheries Zone (EFZ)133, a Marine Pollution Control 

Zone134 (both irrelevant to the renewables context) and a Renewable Energy 

Zone (REZ) 135  were created outside of territorial waters within which wind 

energy installations were commissioned. This was developed to overcome the 

absence of a suitable legislative framework for the state’s jurisdiction regulation 

of MRE outside of territorial waters (although at the time wind energy was the 

main focus).136  

Plant noted an interesting dilemma which has now been overcome by the 

claiming of the EEZ, and which means that it is likely that prior to 2009, and 

certainly before 2004, the UK did not have an adequate legal basis for 

authorising and regulating renewable energy development in the EEZ.137 This is 

substantiated by the package deal principle that underpins the international 

regime. 

Scott has noted that despite the Energy Act 2004 and the consequent 

REZ, the area beyond the UK’s territorial seas was technically the high seas138 

(i.e. being waters above the continental shelf and Article 86 of the Convention 

expressly defines the high seas as “all part of the sea that are not included in 

the exclusive economic zone, in the territorial sea or in the internal waters of the 

State…”). As the high seas can overlap with the part of the continental shelf 

which extends beyond 200nm139, the rights of the continental shelf could have 
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potentially offered the UK some level of jurisdiction beyond 12nm. As discussed 

above, the UK had already made claim to continental shelf rights140  through the 

CSA 1964, but the rights on the continental shelf are unequal to the rights 

available in the EEZ 141 , and it is unclear whether the continental shelf 

encompasses the right to produce energy from water, waves and currents, as 

discussed above. 

Prior to the MACAA 2009, in Future Offshore142  the UK government 

indicated that s1(1) of the CSA 1964 encompassed EEZ rights because of the 

long title of the Act.143 However, Plant has reasoned that the argument that 

such wording may stretch to cover the placing of wind energy due to the 

omission of reference to the natural resources seabed and subsoil of the shelf is 

weak.144 Future Offshore in fact explicitly recognises this145, highlighting the 

preceding legal ambiguity. 

More persuasively, when the CSA 1964 was enacted, the EEZ did not 

exist as an international law concept, and therefore the Act could not be 

interpreted to include the rights available under the EEZ. This is substantiated 

by the fact that the international law146 which the CSA 1964 implements does 

not convene rights to produce energy from water or wind, that inclusion was 

added by the later UNCLOS III. 

Another interesting legal point is that the position is not clear as to 

whether the UK’s EEZ claim effectively eliminated the REZ or whether it 

continues to exist separately from the EEZ. This legal nuance is likely to be 
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entirely theoretical with little practical implication because despite the MACAA 

2009 failing to make provision for the removal of the relevant sections of the 

Energy Act 2004, those wishing to access the law from 2009 onwards will be 

directed towards the MACAA 2009. However, from a purely legal standpoint this 

is a residual ambiguity (and not the only one) in English law resulting from 

piecemeal legislating in the marine area.  

2.4.4: The High Seas and ‘the Area’ 

Beyond the EEZ the Convention establishes the regime of the high 

seas.147 The high seas may extend over the continental shelf, depending on 

whether the shelf extends farther than the EEZ (this is relevant to the UK). No 

state can claim sovereignty over the high seas 148 , and every state enjoys 

freedom there.149 The high seas are: “open to all States, whether coastal or 

land-locked. Freedom of the high seas is exercised under the conditions laid 

down in the Convention and by other rules of international law.”150  

Within the confines of peaceful purposes151, these freedoms, available to 

all coastal States, include navigation (by the flying of the state’s flag 152 ), 

overflight, the laying of submarine cables and pipelines (subject to Part VI), 

freedom to construct artificial islands and other installations (subject to Part VI), 

freedom to fish (subject to ‘due regard’ for the interests of other states153), and 
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freedom of scientific research.154 All states are required to conserve and co-

operate to conserve living resources.155  

Beyond the continental shelf, the Convention regulates the exploitation of 

the seabed and ocean floor in a zone called 'the Area'. No state can exercise 

sovereignty or sovereign rights over the Area and its natural resources156 as 

they are the 'common heritage of mankind'.157 The Convention established the 

International Seabed Authority (ISA)158 to regulate activities in this communal 

zone159 on behalf of mankind to give substance to the underlying principle.160 

Therefore the UK has no jurisdiction to consent to MRE developments 

beyond the EEZ, on the above analysis as to the ambiguity of being able to 

develop MRE on the continental shelf. On the basis of Article 87(1)(c) and (d), it 

may be conversely argued that no state is prevented from developing MRE on 

the high seas; although presently this would likely be impractical on both 

physical and legal grounds, some authors have stated that other forms of 

renewable energy development will be possible.161 The former is at least a 

present constraint, signified by the fact that exploitation of ‘the Area’ has yet to 

begin, with only scoping and exploration activities currently underway.162 MRE 

                                                
154

 Ibid., Art 87 (a)-(f). 
155

 Ibid., Arts 116-120. 
156

 Ibid., Art 137. 
157

 Ibid., Art 136. 
158

 Ibid., Art 137(2). 
159

 Ibid., Part XI; Agreement Relating to the Implementation of Part XI of the Convention, 1994. 
Annex I. 
160

 The concept of the Area was borne by the speech of the Maltese Ambassador Arvid Pardo 
before the General Assembly of the UN on 1

st
 November 1967. 

161
 For example see Scott, K. M., (2006), p 97 and  Gao, A, M., and Juang, K, Y., ‘The 

International Legal Regime on the Exploitation of Offshore Geothermal, Wave, Tidal and OTEC 
Energy: In Search of Legal Challenges and Solutions’, (2006), 150 International Energy Law 
and Taxation Review, p 61.  
162

 Ribeiro, M. C., ‘What Is The Area and International Seabed Authority?’(May 2013), Institut 
océanographique, Foundation Albert, Prince de Monaco, p 3. Available at http://www.institut-
ocean.org/images/articles/documents/1367593542.pdf. 

http://www.institut-ocean.org/images/articles/documents/1367593542.pdf
http://www.institut-ocean.org/images/articles/documents/1367593542.pdf


82 
 

activities would not fall within the competencies of the ISA163, but will have to be 

carried out with due regard for other states’ activities in ‘the Area’.164 

2.4.4.1: The Common Heritage of Mankind 

The Convention redefines the areas beyond national jurisdiction, namely 

the Area (including the waters, the seabed and the subsoil), as the ‘common 

heritage of mankind’165, rather than free seas:  

“While the principle of the freedom of the seas continues the traditional 
battle with its ancient adversary [the principle of coastal sovereignty] in these 
offshore zones, it now finds that it is also under attack right in the heart of its 
empire by a new pretender whose objective is to establish the fundamental 
principle that the seabed beyond the limits of national jurisdiction and the 
resources thereof are the common heritage of mankind.”166 

Despite the fact that no state can claim sovereignty or sovereign rights in 

the high seas or the Area167, from the freedoms granted on the high seas under 

Article 87, the enshrinement of the common heritage principle under Article 136, 

and the creation of an impartial authority to regulate ‘the Area’, it can be 

deduced that limitations are placed upon the state even in areas outside of 

national jurisdiction. As a result, it is reasonable to assert the common heritage 

principle stands “at right angles with the sacrosanct principle of the freedom of 

the seas which had governed the oceans ever since Grotius had won the “battle 

of the books” in the 17th century.” 168  The zeitgeist of Mare Liberum has 

undeniably receded.  
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2.4.5: A Note on Maritime Delimitation  

As outlined above, human activities in the oceans are regulated by the 

spatial distribution of the jurisdiction of coastal States. The maritime spatial 

extent of a coastal State may be questioned in situations where the jurisdiction, 

or legal title, of two or more coastal States overlaps. This is not a question of 

establishing maritime ‘limits’ which refers to the unilateral involvement of a 

coastal State, but concerns ‘delimitation’ which operated between States 

competing for spatial jurisdiction.169 The issue of establishing the abstract lines 

that separate the ambits of different coastal States (i.e. maritime delimitation) is 

therefore a fundamental one, and as an international legal problem 170  is 

addressed by a number of sources of international law including UNCLOS III, 

and the decisions of international courts and tribunals.  

The objectives of delimitation illuminate parallels with English legal rules 

determining ownership of estates and interests in land (see below), for in both 

contexts the States involved must reach agreement within an overarching legal 

framework that creates certainty and allows for flexibility. These opposing ideals 

must be reconciled by the legal system. Tanaka suggests that these premises, 

i.e. that the law must offer a degree of certainty whilst being able to adapt to the 

individual circumstances of each delimitation case on the basis of geographical 

and non-geographical considerations, are intended to achieve equitable 

results.171 Secondly, how these elements are balanced may well change with 

evolving international case law.  
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In the context of delimitation, the ambit of the jurisdiction of the coastal 

State is determined on the basis of distance from the coast172, but most of the 

international legal problems arising from seabed exploration and exploitation 

arise in relation to the more seaward zones, in particular the EEZ and the 

continental shelf, which are addressed by Articles 74 and 83 of the Convention 

respectively. The fundamental problem is determining the limits of the 

continental shelf and the EEZ under the complex articles of the Convention.173 

States are required to publish and deposit the geographical datum with the 

United Nations. 174  Albeit a short synopsis here, delimitation will likely be 

relevant to a state’s EEZ claim. Delimitation affects the UK, and therefore may 

act as a curtailment on development in certain offshore areas which may be 

expected to be available by a developer. The issue of delimitation has obviously 

become more of an issue since the extension of the seaward zones, in which 

case the full EEZ or Continental Shelf may not be claimed by an individual 

coastal State.  

In order to quell economic, security and sovereignty concerns, the 

maritime delimitation175 between opposite or adjacent states were accorded a 
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formula under UNCLOS III.176 However, the discord between two schools of 

thought prevalent during the UNCLOS III negotiations: one preferring 

‘equidistance’ and a judicial recourse for settlement of disputes, and the other 

preferring ‘equitable principles’ and generally opposed to judicial settlement 

procedures. A compromise was fashioned by the hand of UN President Koh (as 

amended): under Articles 74 (1) (EEZ) and 83 (1) (continental shelf) the 

delimitation of an EEZ between coasts or opposite coasts should either be 

agreed between the states or decided by a dispute settlement procedure under 

Part XV of UNCLOS III and Section 38 of the Statute of the ICJ177, which 

involves determining the median or equidistance line or another line in cases of 

historic title or other special circumstances.178  The articles themselves omit any 

reference to the method of delimitation, but this has been developed and 

continues to evolve through jurisprudence179, namely by the incorporation of the 

equidistance principle (above) into the provisions.  

The process of delimitation is determined by legal title180, yet the formula 

is also both logical181 and equitable182, a relatively uncommon combination. The 

role of equity and decisions ex aequo et bono183 in the distribution of allocated 

property (jurisdictional) rights in the international law of the sea according to the 

specific circumstances of the states concerned, is a vast progression from the 

historical basis where the acquisition of title to resources was based upon past-
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conduct184, which proved to be a vehicle for the tragedy of the commons.  This 

has been given effect by the jurisprudence of the international courts and 

tribunals, which according to Tanaka, shows two distinct phases of 

development.185  

The first spans from 1969-1992 and includes the North Sea Continental 

Shelf case186 , the Anglo-French Continental Shelf case 187 , the Libya-Malta 

case188, the Guinea/Guinea-Bissau arbitration189 and the St Pierre and Miquelon 

arbitration190. This line of case law essentially created two lines of precedent: 1) 

the “result-oriented”191 and 2) the “corrective-equity”192 approaches. The first 

concerns an equitable approach that seeks to produce an equitable outcome – 

i.e. the goal rather than the method of delimitation is paramount. This can be 

likened to the English equitable maxim that “equity looks to the substance rather 

than the form”. The second approach starts from delimiting on the basis of 

equidistance, and then modifying the line using equitable principles, which as a 

result of the North Sea Continental Shelf judgment of 1969, are part of 
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customary international law193 (although the court refused to acknowledge a 

single method of delimitation).194 

Although a waxing and waning of judicial preference and hybrids of these 

two approaches can be observed, the first applied in all of the above mentioned 

cases in some form, but predominantly in a pure application. From this it can be 

deduced that the more embedded approach was results-driven, but with a 

recognition that whilst this creates flexibility, it also decreases certainty, which 

may be somewhat counterbalanced by the corrective-equity approach. However, 

as there was no clear line of precedent, this arguably created an equitably fair 

(on a case by case basis), but potentially uncertain legal regime of delimitation.  

The second phase reaches from 1993 onwards. Starting with the 

Greenland/Jan Mayen case195 in 1993, this phase has witnessed a change of 

direction in which the courts have overtly applied the corrective-equity approach 

to EEZ, continental shelf and fisheries zone disputes. In the 1993 case, the ICJ 

determined that the equidistance approach forms part of customary 

international law. This has been echoed in later case law including the 

Eritrea/Yemen arbitration 196 , the Qatar/Bahrain case 197  and the 

Cameroon/Nigeria case.198 This latter ICJ judgment applied, for the first time, 

the corrective-equity approach to Articles 74 and 83 of UNCLOS III199, which 

was clearly endorsed in the Guyana/Suriname arbitration. 200  Although the 

Barbados/Trinidad and Tobago arbitration 201  and the Nicaragua/Honduras 
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case 202  raised the question of whether the corrective-equity approach is 

mandatory (the latter case involved specific physical difficulties in applying the 

rule), in the Romania/Ukraine case 203  it was confirmed a three-pronged 

approach to delimitation: 1) establishing the provisional equidistance line, 2) 

consideration of whether the circumstances call for an adjustment of this line, 

and 3) judicial verification that the result is not inequitable by applying the 

disproportionality test.204 The second point is considered using a wide variety of 

geographical and non-geographical factors, which will be specific to each case. 

The international law of maritime delimitation has therefore evolved to 

encompass both the results and the corrective equity approaches, thereby 

creating a precedent that is both flexible and stimulates predictability.205  

For the UK, a number of delimitations with a number of other states have 

been and still are at issue. In 2014, the UK has claims of sovereignty with 

contradicting claims by Argentina (Falkland Islands), France, Ireland and Spain 

(the Bay of Biscay and the Celtic sea 206 ), and Mauritius (the Chagos 

Archipelago). In 2013, the UK and Ireland agreed the delimitation and therefore 

sovereign rights over Rockall in the Atlantic Ocean207, defeating the Icelandic 

and Danish claims. This is an economically important fishing and oil-rich catch 

for the UK.208  Although outside the scope of this thesis, there is negligible 
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potential for UK offshore renewable energy development in any areas that lay in 

contention. 

The UK has entered into a number of international agreements in respect 

of delimitations, which seek to draw the line of separation between the UK and 

states where their maritime projections overlap 209 , or the stretch of ocean 

between states does not encompass a full EEZ. Such agreements include those 

with: Belgium, Cyprus, Denmark, France, Germany, Cyprus Greece and 

Turkey, Honduras, Ireland, the Netherlands, Norway, the United States of 

America and the Dominican Republic.210  Obviously only a small number of 

these delimitation agreements have relevance in this context to MRE 

development within English and Welsh waters, primarily the agreements with 

France and Ireland. In seaward zones where the UK does not enjoy the full 

breadth of the EEZ or the Continental Shelf due to delimitation agreements 

(where the zone(s) is effectively ‘amputated’211, developments will not be able to 

extend farther than those delimitation agreements allow or decisions (i.e. less 

than 200nm), based upon the above equitable jurisprudence  

2.4.6: A Note on the International Law of Straits – Transit Passage in the EEZ 

and the Continental Shelf 

 Navigational straits do not apply to internal waters. Straits that are used 

for international navigation through the territorial sea, for navigating between 

parts of the high seas, between an EEZ and another part of the high seas, or 

between two EEZs are subject to the UNCLOS III right of transit passage212 

(“continuous and expeditious” passage). The concept was first adjudicated on 
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by the ICJ in the Corfu Channel case213, where the customary international law 

rule of non-suspendable innocent passage was asserted, later to be codified in 

the Geneva Convention on the Territorial Sea and Contiguous Zone 1958. 

Freedom of passage existed in the high seas under the 1958 Conventions.  

 Under UNCLOS III a regime of transit was negotiated for vessels and 

aircraft.214 These essential corridors allow unimpeded navigation but also afford 

the coastal State more regulatory rights over transitory vessels than available 

on the high seas, but fewer rights than is available to the coastal State over 

ships and aircraft in territorial waters (i.e. innocent passage), such as 

suspension for reasons of security. 

Transit passage prohibits unjustified interference or suspension with or of 

the passage of all vessels and requires the coastal State to publicise any 

dangers to navigation or overflight of which they have knowledge.215 Under the 

Convention coastal States have been able to establish traffic separation 

schemes or sea lanes under the auspices of the IMO (with co-operation of other 

affected states that border the strait). These charts must also be deposited with 

the United Nations along with the delineation lines. 216  This means that re-

routing is much more difficult. Ships using such straits must proceed in an 

‘expeditious and continuous’ 217  manner (i.e. without delay), and can only 

deviate from this under distress or force majeure.218  

In relation to the UK and MRE development, the Dover Strait (English 

Channel) is the most eminent, although there are a number of other channels 
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(often used synonymously with ‘strait’), such as the Bristol and Irish Channels 

that fall within the UK’s EEZ. The importance of the right of transit passage is 

that any MRE development will need to factor sea lanes into their planning for it 

is highly unlikely that such a development would be permitted to interfere with or 

prompt the re-routing of such lanes. It would also place a burden upon 

developers to ensure that any developments commissioned in close proximity to 

a sea lane are well publicised. This will be especially crucial in relation to wave 

and tidal arrays which are unlikely to be observed by sight. 

2.5: Reflections on the International Law of the Sea  

2.5.1: Legal issues 

In the context of the offshore aspects, the UK’s jurisdictional legal 

hurdles for MRE development under UNCLOS are few. The UK has fortified its 

jurisdiction to enable the sanctioning of commissioning, operation and 

decommissioning projects in the EEZ. In line with this, the UK has also 

extended regulatory controls to this area (Chapter 4). There is some doubt 

whether the state has the jurisdiction to permit renewable energy generation (by 

the allocation of proprietary or contractual agreements, and regulatory controls) 

on the high seas/the continental shelf which extends further than the EEZ. 

There are also likely to be regulatory constraints upon development in these 

areas (Chapter 4). The increased rights of other coastal States under UNCLOS 

in farther offshore areas would also thwart the ability of the state to provide 

security of tenure.  

The territorial seas pose no issue in relation to the jurisdiction of the state 

where the criminal and civil law applies as it does on terra firma. This is also 

true of the EEZ, where the Crown Estate dispenses sovereign rights, which 
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include renewable energy generation. This means that leases can be created 

by the Crown Estate for wind, wave or tidal developments via the EEZ rights 

claimed under the MACAA 2009 (there is a technical anomaly pertaining to the 

REZ and the EEZ which will not affect developers). Such proprietary or 

contractual permissions derived from the ‘owner’ (i.e. the states) are quite 

separate from the regulatory controls that are meted out by the state. This may 

be considered as a deficiency of the law, as it signifies lack of overarching 

control of marine activities (Chapter 4). The leases offered by the Crown Estate 

to developers are also distinct from any other proprietary rights that may exist in 

the territorial sea, of which a developer may be bound by, and in relation to the 

foreshore and the terra firma. It is the potential proprietary rights that may exist 

in relation to these areas that one must turn to for consideration. Before moving 

to these points, it is useful to consider the concepts that have underpinned the 

development of the law of the sea, as a context for the following chapters. 

2.5.2: Ocean management: The Tragedy of the Commons, the Common 

Heritage of Mankind, the Public Trust and State Sovereignty 

“Ruin is the destination to which all men rush, each pursuing his own 
interest in a society that believes in the freedom of the commons. Freedom in a 
commons brings ruin to all.”219 

The Convention represents a mixture of controls in response to a number 

of interrelated issues, including individual state defence, economic exploitation, 

use of resources and environmental concerns. These responses (i.e. the 

allocation of property/sovereignty within boundaries) may be linked to Garett 

Hardin’s argument in his seminal thesis, The Tragedy of the Commons220: the 

                                                
219

 Hardin, G., ‘The Tragedy of the Commons’, (13
 
Dec 1968), 162 Science 3859, p 1244. 

220
 Ibid., pp 1243-1248.  



93 
 

freedom of the seas has gone hand in hand with our freedom to irresponsibly 

exploit it.221 

D’Amato and Hargrove stated in 1975, “…we simply do not know the 

consequences of what we do, and yet we go on exploiting and abusing our 

natural environment with a childlike faith in ignorance.” 222  Far from being 

infinite223 as Grotius contended, human explorations and science have since 

discerned that the sea is a holistic and fragile environment; a deduction which 

necessitates that these commons require careful and appropriate management 

if we are all to continue to live synergistically and with longevity upon it and its 

resources.  

Under UNCLOS III, it is recognised that the ocean is a commons and 

should be preserved for the benefit of future generations rather than be left to 

irresponsible exploits.224 The seas are a natural common-pool resource (CPR) 

which means that: i) the exclusion of beneficiaries through physical and 

institutional means is especially costly; and ii) exploitation by one user reduces 

resource availability for others.225  These characteristics can create potential 

tragedies in CPRs where individuals follow their own interim interests but the 

outcomes are not in the long-term interests of all. MRE developments, which 

obviously exist alongside a range of other ‘individual’ uses of the sea, have the 

potential to therefore contribute to ‘the tragedy’ if the management of the ocean 
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is not appropriately equipped i) by the law itself (i.e. law that defines rights and 

duties), and ii) with the appropriate authorities (or ‘watchmen’) to administer, 

monitor and enforce those laws (i.e. the ICJ, the International Law of the Sea 

Tribunal (ITLOS) and the ISA). 

The modern international law of the sea represents a monumental shift in 

the management of the oceans which pivots upon natural resources law. From 

the original starting point of Mare Liberum, the Convention redefines ocean 

management invoking the conflicting principles of sovereignty, the common 

heritage of mankind and the public trust. This movement echoes John Locke’s 

observation that we are given property to enjoy but that “nothing was made by 

God for man to spoil or destroy”226, 

The common heritage of mankind is a principle of international law227, as 

considered by Immanuel Kant228 (albeit not as a legal concept), and establishes 

that these common areas are held on trust for current and future generations, 

where the state acts as both custodian and beneficiary (being made up of 

members of ‘mankind’). Although it has been difficult to identify a workable 

theory of the public trust229, the doctrine230 has historically been concerned with 

the preservation and exploitation of basic natural resources by the state or 

sovereign on behalf of its subjects. The idea of the public trust is traditionally 
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coined as being rooted in Roman law. It was popular in English law during the 

seventeenth century231, and has been well manoeuvred through the American 

courts.232 The doctrine itself is fluid and evolutionary, and has gradually come to 

encompass a wider ambit of common pool resources, not only the oft cited 

common resources of the oceans, tidal areas, waters and air.233  

The Convention bestows jurisdiction on coastal States, and therefore the 

ability to act as trustees through the allocation of these property rights. Where 

coastal States enjoy jurisdiction, the preservation of the commons on behalf of 

the subjects is given life through the restriction of sovereignty and sovereign 

rights in an effort to protect CPRs in the interests of all human beings across the 

temporal realms, and are ideally independent of any political motivations of 

sovereign states.234  

From full state sovereignty in the territorial sea to sovereign rights in the EEZ 

and the continental shelf, the prescriptive freedoms of the high seas, to the pure 

application of the common heritage of mankind principle in the Area, there is no 

expanse of ocean that is provided unrestricted control. In this regard, Mare 

Clausum under the Convention operates in a trifold manner: under the auspices 

of the international common heritage principle, which is fortified as jus cogens 

under Article 53 of the Vienna Convention on the Law of Treaties235 and through 
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the allocation of property236; (i.e. sovereignty and sovereign rights) that are 

constrained by duties.  

However, Hardin suggested that such allocation of property, or 

something formally like it, can avert a tragedy of the commons in some 

circumstances, but that this method is futile in the commons of air and water, 

where the tragedy cannot be ring-fenced.237 In fact Hardin went as far to say 

that in the context of pollution, the use of private property invariably encourages 

the tragedy itself, which calls for a redefinition of property rights.238 Hardin’s 

point is reinforced by Ostrom et al239, who argue that due to their size and 

complexity, the global commons introduce a range of new issues: “Empirical 

studies have shown that no single type of property regime works efficiently, 

fairly and sustainably in relation to all CPRs. CPR problems continue to exist in 

many regulated settings.” 240  Private property therefore arguably serves to 

undermine the protection of CPRs as it allows users (owners) to make individual 

decisions in relation to specific areas.  

It could therefore be argued that the encroachment of sovereignty may 

serve to undermine the management and protection of the ocean: criticisms of 

the idea of the public trust as a property right are in fact well documented 

throughout the literature. However, limiting access to CPRs and then assigning 

individual rights and duties to the resource can mitigate the potential for over-

exploitation by the ‘owner’.  

This is precisely what jurisdiction under the auspices of the Convention 

seeks to achieve. Under international law the conception of property rights has 
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changed “from one in which the exercise of rights in the exclusive interest of the 

proprietor is almost unrestricted to one in which their exercise is constrained by 

obligations to have regard to the interests of other states”241 (the latter concept 

is enshrined in early international case law, notably in the Trail Smelter case242) 

and other environmental conservation measures.  

As Lowe points out: “It is always easier to limit rights as they are created 

than to try to curtail existing rights” 243 : under the Convention and other 

measures coastal States experience conditional freedom, where freedom is 

sacrificed in order to reduce excesses on the carrying capacity of the 

environment. Such freedom is today curtailed by the law of the sea and other 

environmental protection, marine management and regulatory measures which 

have been given flight precisely through the allocation of jurisdictional rights to 

individual states. The Convention therefore plays a vital role in the response to 

the continuing degradation of the oceans as a response to the shibboleth of the 

freedom of the seas.244  

There is a significant caveat to this approach which stems from the 

variance of allocated property rights under the Convention: the territorial sea is 

subject to far fewer restrictions under UNCLOS (Although, as we shall see, is 

subject to overarching environmental protection measures). Under the articles 

of the Convention, in the EEZ, the continental shelf and the high seas the 

coastal State is not a proprietor and is not free to do what it will for “…it is a 

custodian, a steward, which must pursue management policies laid down by 

international law and designed to advance the specified interests of other states, 
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and not simply of the coastal State itself.”245 Lowe describes this as “reasonable 

ownership”246; where UNCLOS has imposed obligations upon state parties to 

have regard (in differing degrees) to the rights and interests of other states as 

“an integral element in the title under which they hold their property.”247 Such an 

approach to the allocation of property rights is a departure from the traditional 

approach to the division of property (terra firma) on two counts: i) the notions of 

responsibilities towards other states (i.e. owners) and ii) the resolution of 

boundary disputes.248 

This is evidenced by the evolution of the law of the sea. Preceding 

customary law and the Geneva Conventions were rooted in a historical analysis 

of the demonstration of a state’s power in a given territory under dispute, using 

long established rules concerning acquisition, such as possession, occupation, 

prescription, grant, and surrender (as will be seen below in the context of 

English property law). The Minquiers and Ecrehos case249 heard in the ICJ and 

the Rann of Kutch arbitration250 heard in the ITLOS, are examples of such an 

approach, which involved examinations of the evidence of state authority in 

order to determine which claimant had accumulated a better claim to title.  

As Lowe states, such an approach is a retrospective one251 and one still 

being grappled with in England and Wales in respect of terrestrial ownership 

and boundary disputes, but has been departed from under the application of 

UNCLOS III. This is particularly true in respect of maritime boundaries due to 

the imprecision of drawing such boundaries on the basis of retrospective 
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analysis. Instead, as per the North Sea Continental Shelf cases252 (as above), 

such boundaries have been drawn using a different approach, that being 

appurtenance and based upon equitable principles in a prospective rather than 

solely retrospective context. This approach was confirmed in later case law, 

including the Tunisia-Libya-Malta Continental Shelf Cases253 and the Gulf of 

Maine Case. 254  The fundamental feature is the distinction between the 

traditional retrospective terrestrial approach and the novel equitable 

determination of boundaries under UNCLOS III. Nozick calls the latter “end 

result principles” 255 , which focus upon the current circumstances and 

prospective likelihoods rather than the chronicles of the past. 

Lowe argues that in Western societies and legal systems the terms are 

synonymous with the right to freely use and dispose of the ‘property’ in the 

individual interest.256 Any restriction placed upon that ownership which limit the 

‘owners’ ability to deal with the property, for example obligations towards others, 

is considered to be an erosion of those rights of ownership, as above. In some 

other legal systems, Lowe contends that rights of ownership are perceived 

differently, with a firmer footing in group rather than individual considerations. 

This includes more ‘primitive’ legal orders such as the Cheyenne 257  and 

contemporary legal systems such as that of East Africa. In such legal systems, 

Lowe states:  

“It is almost (but not quite) as if the “owner” has become a trustee, for the 
obligation to pay heed to the interests of others is an integral component of the 
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notion of property ownership itself, rather than some extrinsic constraint upon 
the exercise of the right of ownership. So too, in the Law of the Sea: the 
absolute proprietor of the 1958 Conventions has given way to the custodian of 
the 1982 Convention.”258  

Across the spatial plane, it is clear that the Convention falls into both of 

these categories of seemingly conflicting property arrangements, denoting 

coastal States as trustees of the ocean whilst at the same time providing 

coastal States with sovereignty and sovereign rights. 

In the context of property, UNCLOS III is therefore an exemplary 

response to a tragedy of the commons. With one hand it has confiscated, 

removing the free reign of individual states, and with the other, carefully and 

equitably re-distributed rights and obligations under a veil of trusteeship. In so 

doing, it is abundantly clear that the time of Mare Liberum has indeed been 

pointedly curtailed. These characteristics of UNCLOS III help to denominate it 

as an historically and contemporary valuable treaty259, where international law, 

always subject to opposing pressures, has attempted to establish an equilibrium 

between sovereignty and obligations to others that very nearly satisfies all, 

whilst creating a structure that has laid the foundations for management and 

protection of the world’s ocean on the basis of the trust. The heart of marine 

management under the Convention therefore lies in equity. In spite of this, 

UNCLOS III faces criticisms from many scholars in terms of its ability to fulfil 

more recent marine management schemes which hinge upon eco-system 

based approaches (considered in Chapter 3). 
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2.6: English Law and Ownership in the Coastal Zone: The Seabed, The 

Foreshore and Terra Firma 

As discussed at 2.1, developments encompass the devices, offshore and 

onshore cabling, and onshore or offshore substations. The jurisdictional rights 

of the state over the seabed and the rights available to undertake certain 

activities in the UK has been considered above in the context of the offshore 

elements of MRE developments (the device structures, seabed cabling and in 

some circumstances, an offshore substation). The export cabling may lie all or 

in part, on the seabed or buried under the seabed, and must at some 

designated point cross the foreshore to export the energy to the electricity grid 

on the mainland. The cable may either cross the foreshore to meet an onshore 

substation, or substations may be positioned offshore260, where the energy will 

be converted into usable electricity. The latter design reduces costs for the 

developer and may or may not involve the extension of a project as a platform is 

required. The jurisdiction of the state over the seabed is governed by the 

international law discussed above. The foreshore and potential terra firma 

components of proposed MRE developments are administered under English 

land law principles. The definition of land in English law includes ‘land covered 

with water’ 261 , but not water itself. There are differing rules depending on 

whether the water is flowing through a defined channel, whether it percolates 

into the ground, and whether it is tidal.  

It should be recognised that security of tenure over the foreshore and the 

terra firma is best served by the acquisition of some proprietary right(s) in the 
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relevant land, but that licences may be used in the alternative in order to gain 

permission from the landowner(s) in these areas. However, such personal rights 

would not provide an MRE developer with such security as it could be liable to 

unexpected revocation (for example, for breach of contract). Of utmost 

importance in the pursuit of security of tenure, is not only the purchase of 

estates in land, but the surety that that all other proprietary rights (most likely 

interests) in such estates are disclosed in order for a developer to either seek to 

remove them or to ensure avoidance of interference with those rights. This will 

help to ensure that infringements of other proprietary rights held in any land are 

kept to a minimum and that development plans will be less likely to be impeded 

by the indiscriminate appearance of such rights. Below a consideration of 

relevant English land law rules is provided, in the context of a developer gaining 

proprietary rights in the seabed, the foreshore and terra firma. 

In English law there is no concept of a unified coastal zone. Akin to the 

zonal method employed in the international law of the sea, in English law 

property rights are artificially alienated between the seabed, the foreshore and 

terra firma. This once again highlights potential issues for the sustainable 

management of the marine environment and the activities which take place 

within in it that also involve non-marine components.  

Working landwards, the seabed ends at the low-water mark, where the 

intertidal foreshore begins. The foreshore extends landwards up to the line of 

the medium high tide between the spring and neap tides, as per the cases of 

Lowe v Govett 262  (ordinary high water mark) and Attorney General v 
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Chambers263 (the foreshore includes the land between the common low water 

mark and the common high water mark). The calculation of the ‘ordinary high 

water mark’ is based upon measuring the annual movement of the spring and 

neap tides 264  and ascertaining the ordinary high water mark by taking the 

average of these tides over the course of one year.  

Terra firma (i.e. dry land) begins where the foreshore ends. There are 

physical and legal difficulties pertaining to these divisions, most notably 

identifying the precise location of the foreshore, and changes in the position of 

the foreshore can alter the precise delineations of the seabed and terra firma, 

which will be considered below. In addition to this, the demarcations of 

ownership between these areas can create problems for MRE developers who 

must ensure security of tenure in each of these zones. Below, this tripartite 

arrangement in respect of its physical divisions, ownership thereof, and the 

application of this to MRE developments is considered. However, it is first 

necessary to consider the basic structure of English land law principles. 

2.7: The Fundamentals of English Land Law: Obtaining Security of Tenure  

2.7.1: Allodial title 

The root of modern English land law is derived from the concept of 

allodial title. Allodial title is a system of property ownership that confers 

ownership of all ‘real property’ (e.g. physical aspects such as land, buildings 

and fixtures), entirely independent of any superior title (i.e. without an overlord). 

It is strongly linked to land ownership by occupancy and defence. This title was 
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an eminent feature of the feudal system which was prevalent throughout 

Western Europe during the Middle Ages.265 Although some allodial title had 

already come and gone in Britain, it became established after the Battle of 

Hastings in 1066, when all of England was claimed by William the Conqueror in 

the name of the Crown, as referred to above in relation to the Crown Estate. 

Under the claim, the Crown became the true owner of all of the lands of 

England, and this later extended into Wales and Scotland. 

In modern land law, true allodial title can only be held by nation state 

governments or, in the case of England and Wales, by the Crown. This forms 

the basis for the system of land ownership in England and Wales, and the 

underlying principles of Bona Vacantia and escheat. Both dictate that when 

lands are left ‘free’ of any ownership by the subject as a result of intestacy 

and/or the absence of successors in title, such land will revert back to the 

ownership (and possession) of the Crown, the Duchy of Cornwall or the Duchy 

of Lancaster. 

Allodial title gives its owner the right to ‘alienate’ their rights, e.g. is able 

to gift or grant, usually inferior titles to others, which is discussed further below. 

The ‘allodial’ title of such land is hidden for the period of time that the conferred 

title exists. This management structure was seen during the era of the English 

feudal system, notably after 1066 when a classic structure of feudalism 

emerged. Although there were a number of variations of feudalism (military and 

non-military services), the most common structure involved King William I 

alienating or granting parcels of English land, known as fiefdoms or fees, to 
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Barons and Knights (tenant-in-chief or vassals), usually in return for military 

services. These Barons and Knights would in turn alienate their fiefdoms 

(subfiefdom) to mesne-tenants (usually Knights) in return for services, goods or 

monies. Below this, a chain of mesne-tenants could be established in return for 

services, goods or monies (i.e. mutual rights and duties), creating an unbroken 

chain arranged in a hierarchical pyramid structure, with the Crown at the apex. 

The Crown remained the ‘absolute’ owner, with any persons below in the 

feudal system only ‘holding’ (tenure) land from or for the Crown. These holdings 

were not akin to absolute ownership, but of space under the doctrine of tenure. 

Despite the collapse of the feudal system as a result of the burgeoning  

unmanageability of collecting monetary payments and the English Civil War, 

this system led to the evolution of the doctrine of estates (see below), which 

remains a central tenet of modern English property law. 

2.7.2: Registered and Unregistered Title 

 Two systems of regulation currently exist in England and Wales: land to 

which title has not been registered under the Land Registration Acts 

(unregistered land) and land to which title has been registered at Her Majesty’s 

Land Registry (hereafter HMLR) (registered land) under the Land Registration 

Acts 1925 and/or 2002 (LRA 1925/2002). It is generally considered that the 

registered land system offers greater protection for purchasers and owners of 

proprietary rights than the unregistered land system as the majority of rights are 

discernible by a purchaser from the Land Register itself. In unregistered land, 

investigations are undertaken by inspection of the title deeds (i.e. a paper trail), 

the Land Charges Register 266 , and a physical inspection of the land. In 
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unregistered land the risk of being bound by an undiscovered proprietary right is 

potentially greater than in registered land. The distinction will potentially be 

fundamental to developers, particularly in relation to the foreshore. Any 

purchase of unregistered land would also trigger compulsory registration267, 

potentially increasing the complexity and costs of such conveyances. 

The methods of protection of proprietary rights and how priority may be 

determined when there is a conflict (e.g. interference by one party) differs 

between the two regulatory systems. This is likely also to be of vital importance 

to purchasers of land (i.e. developers) in terms of what proprietary rights in land 

they will be bound by and in the event that a persons or persons come forward 

after the land has been acquired. 

2.7.3: Law and Equity 

 English land law is made up of common law and equitable rules (the 

latter originally derived from the Court of the Chancery, where decision were 

based on conscience (i.e. substance) rather than the hard black letter 

formalities of the common law. Since the Judicature Acts 1873-75, both legal 

and equitable rules are now administered by all courts in England and Wales. 

Although a discussion of the development of equity is outside the scope of this 

thesis, as discussed above, equity plays an important role in ocean 

management under UNCLOS III and, as will be discussed, is actually a central 

foundation of sustainable development generally and therefore in more recent 

strategies of ocean management. 268 
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Although the importance of a rights’ status as either legal or equitable is 

now dwindling due to the system of land registration in England and Wales269, 

this remains an important distinction in unregistered land, which accounts for 

approximately 15 per cent of terra firma in England and Wales.270. This is likely 

to be relevant, particularly in relation to the foreshore where much currently 

remains unregistered. 

2.7.4: The Creation of Rights in Land 

Estates and interests may be created consensually, formally (i.e. grant 

(deed271)) or informally (e.g. by parole) or non-consensually, (e.g. by court order, 

by prescription or adverse possession). Whether the land is unregistered land 

or title has been registered at HMLR, the methods of creation are the same. If 

an MRE developer purchases an estate or interest in land to secure tenure, the 

purchase would necessarily occur through formal means, with the conveyance 

being undertaken by deed 272 , and in registered land, alongside necessary 

registration requirements.  

However, other informally created third party rights may pose a difficulty 

for the purchaser (i.e. the developer) to identify prior to purchase as such rights 

may not be protected by formal means, such as a right of way that has been 

acquired by prescription or land that is being adversely possessed. 

2.7.5: Incorporeal and Corporeal Hereditaments 
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 Under the LPA 1925 ‘land’ in England and Wales is comprised of both 

corporeal and incorporeal hereditaments.273 Essentially this refers to both the 

physical aspects of land and non-physical, or abstract, rights. Land is comprised 

of both of these hereditaments; corporeal hereditaments include, for example, 

the earth, minerals and buildings, including the subjacent space 274  and 

superjacent space as so far as is necessary for the “ordinary use and 

enjoyment” of the land. 275  The subjacent space is subject to the Royal 

Prerogatives of the Crown including natural oil, gas and coal reserves 276 , 

unmined gold and silver277, and certain treasure found in or on land.278 Mines 

and minerals also pose particular intricacies, and are considered below. 

Conveyances are deemed to include certain physical components, 

including inter alia, buildings, commons, hedges and fixtures279 and incorporeal 

hereditaments. The incorporeal hereditaments form the foundations for the 

management of land, allowing multiple owners to hold different ‘abstract’ 

estates and interests contemporaneously in the same piece of land. Incorporeal 

hereditaments are seen as attached to the land, and therefore capable of 

binding third parties (i.e. purchasers, and therefore potentially MRE developers). 

2.7.5.1: Estates in Land   

As above, all land in England and Wales, whether directly or indirectly is, 

at its root, owned by the Crown. Therefore groups, corporations, companies, 

individuals etc. can only own estates and interests in land. The doctrine of 
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estates still forms the basis for the management of the use of land in England 

and Wales. Estates and interests in land form the ‘incorporeal hereditaments’.  

At its most basic level, there are two estates that an MRE developer may 

wish to purchase, the fee simple absolute in possession (freehold) or term of 

years absolute (leasehold). It is also possible that a developer may wish to 

purchase an interest in land, for example an easement. A developer will need to 

be aware of any other estates or interests that exist in the land so as to avoid 

interference with these rights, which could serve to be a hindrance upon the 

development or negate the suitability of the identified sites. In the alternative the 

National Grid may seek to agree this easement with the landowner.280 

An estate is the exclusive right to control and enjoy land and may be 

considered as ownership for a slice of time.281 In terms of estates, only two may 

exist at law, the fee simple absolute in possession (freehold) and the term of 

years absolute (leasehold).282 The difference between these two legal estates is 

that leasehold estates have a certain duration (defined at the outset)283 and a 

freehold estate has a potentially unlimited duration (as long as the estate is 

continually transferred and does not revert back to the crown through bona 

vacantia or escheat). In residential land leasehold estates also carry the 

requirement of exclusive possession284, but it is not entirely clear whether this 

operates in the offshore, commercial context. Logically the requirement would 

not apply in this context due to the existence of public rights (for example, 

fishing and navigation) and the fact that it is the seabed itself that is leased: the 
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water itself is not capable of being owned. The fee simple is tantamount to 

absolute ownership, with the Crown still holding the superior ownership. Both 

types of estate may also exist in equity if they are not created to comply with all 

of the formalities (creation by deed285 and relevant registration requirements.)286  

As discussed above, in the territorial sea the Crown Estate is the owner 

of the freehold of the seabed, which includes the subjacent and superjacent 

spaces. In the EEZ (and the continental shelf), the Crown Estate owns 

sovereign rights rather than the freehold, in reflection that full sovereignty is not 

enjoyed there (i.e. they are not ‘owners’). Over both areas, the Crown Estate 

carves leaseholds and grants them to renewable energy developers, providing 

them with the security of tenure to carry out the prescribed activities for the 

specified period of time and within specific constraints (the particulars are 

contained in the leasehold covenants).  

At the foreshore and on terra firma, the freehold land (with one or more 

owners) may also be subject to leases and interests held by parties other than 

the freehold owner. Developers will be required to identify the owners of any 

estates (and interests) and may seek to purchase the freehold, or a leasehold 

estate (in line with the nature of the rights offered to developers as per the 

offshore elements of a development) over these areas in order to bring the 

export cable through the identified foreshore area to terra firma to meet the 

substation (if the substation is positioned onshore). Cabling will be required to 

cross the foreshore in either design (offshore or onshore substation). The 

owner(s) of the foreshore may be different to the owners of the land identified 

for an onshore substation. The identification of the owners of these parcels of 
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land may be straightforward, but the foreshore poses particular issues in this 

respect and in respect of interests of other public rights, which are outside the 

scope of this thesis. 

2.7.5.2: Interests in Land 

Interests are also known as ‘third party rights’ as they are rights which 

enable a third party to make limited use of another person’s land or restrict the 

ability of the estate owner to deal with their land in some way. Any use by the 

third party cannot amount to possession287, but such rights can serve to restrict 

the use of land indefinitely. It is imperative that MRE developers, through the 

conveyancing process, identify any interests that may exist in the freehold or 

leasehold estate that they intend to purchase. 

A number of interests may exist at law, the most relevant of which in this 

context include easements, profits à prendre, freehold restrictive covenants and 

possibly estate contracts.288 Particularly if a developer purchases the freehold of 

the foreshore or the area of terra firma, legal issues may also arise in relation to 

historical rights which include chancel repair liabilities, manorial rights and 

mines and minerals. Easements, profits à prendre and freehold covenants may 

hold particular difficulties for developers, as these proprietary rights can curtail 

the development and use of land if a third party is enjoying one of these rights. 

Easements may be positive or negative in nature. There are a complex 

set of common law rules set by the case of Re Ellenborough Park289 which 

dictate the essential criteria of an easement. They may exist as legal or 
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equitable interests, depending upon their method of creation. Easements and 

profits à prendre may be created in a number of ways: express or implied290 

grant or reservation or prescription (long use).291 

A number of easements are recognised (a non-exhaustive list). Rights of 

way292 are likely the most relevant at the foreshore, whereas if an onshore 

substation involved, the terra firma may be subject to any type of easement, 

such as rights of way, right to use facilities on the servient land293, right to lay 

and maintain pipes, drains and cables294, the right to the uninterrupted flow of 

water or electricity295, and the right to light through a defined aperture.296  It is 

therefore logical that a developer may seek to obtain an easement(s) in respect 

of cables running through the foreshore and terra firma rather than purchase an 

estate in land. Developers will also need to take account of any other 

easements existing in these areas. 

Profits à prendre are subject to the same legal principles as easements, 

but the content of the right can be distinguished, as they consist of rights to take 

something from another’s land, such as timber, fish (which can be equated to 
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mussels etc.), sand and gravel. These interests can exist in gross, and are often 

ancient in their length of use (and as such will have been transferred to 

subsequent owners whether they exist in gross or not), often being acquired by 

prescription. Given their content, these types of rights will require careful 

consideration, particularly in respect of the foreshore. Easements and profits à 

prendre must be contrasted with the other public rights, such as navigation, 

fishing and public rights of access which are essentially the same in content (i.e. 

the activity carried out), but are derived from public law and are non-proprietary 

in nature.  

Freehold covenants are interests that generally restrict a landowner’s 

ability to deal with their land. They may be positive in their original form between 

the freehold owners. For example, a restrictive freehold covenant may dictate 

that the land can only be used for a particular purpose, such as residential use 

or that certain purposes are prohibited. 

Freehold covenants are more likely applicable to the terra firma 

component of a development. If a lease is granted in favour of the developer, 

any restrictions with which the freehold land is burdened with as a result of 

freehold covenants would be reflected in the terms of the lease (leasehold 

covenants). Other proprietary rights would not be able to interfere with the 

freehold covenant. 

Developers may knowingly or unknowingly interfere with easements, 

profits à prendre or the benefit of freehold covenants owned by neighbouring 

landowners or individuals. Substantial interference with these rights gives rise to 

a tort liability in the form of an actionable nuisance, as per the cases of Keefe v 
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Amor [1965]297 and Celsteel Ltd v Alton House Ltd [1985]298 and West v Sharp 

(2000)299: "The interference will be actionable if it is substantial. And it will not 

be substantial if it does not interfere with the reasonable use [of the right of 

way]."300 If the right can still be substantially and practically enjoyed then there 

will be no substantial interference with the right and it will not be actionable in 

tort.301  

If a developer does substantially interfere with an easement, profit à 

prendre or the benefit of a freehold covenant by means of their development, 

there are a number of remedies available to the party whose right has been 

interfered with, including mandatory 302  and prohibitory 303  (including interim) 

injunctions or damages304 in lieu of an injunction. Injunctions would most likely 

be prohibitory in nature, and would therefore defeat a development as proposed. 

Damages are only available to the claimant if the conditions in Shelfer v City of 

London Electric Light Co  [1895]305 are met (the injury to the claimant’s rights is 

small, the injury is capable of being estimated in money, the injury can be 

compensated by a small money payment, and it would be oppressive to grant 

an injunction).  

However, the decision in Shelfer must now be read in light of the 

decision in Coventry v Lawrence306, in which the Supreme Court held that the 

Shelfer criterion should not be applied mechanistically. The decision in Coventry 

essentially allows for more discretion in each case and the court may award 
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damages where the Shelfer criteria are not satisfied. Lord Sumption JSC even 

went so far as to suggest that there should be a presumption of damages rather 

than an injunction in cases where the defendant’s activity was carried out with 

planning permission. Other members of the Supreme Court did not extend their 

reasoning this far, but the case is likely to mean that the courts will now be more 

willing to grant damages in place of an injunction. This will likely be a preferable 

outcome for a developer, and it seems a likely scenario as developers will have 

necessarily obtained planning permission as part of the regulatory and leasing 

requirements. 

A prudent developer faced with a freehold covenant may make an 

application under section 84 of the LPA 1925 to the Upper Tribunal in order to 

have the covenant modified or discharged. The grounds for modification or 

discharge of restrictive covenants are:  

i. The restrictive covenant ought to be deemed “obsolete” (s.84(1)(a));  

ii. The persons entitled to the benefit of the restrictive covenant have agreed to 

its modification or discharge (s.84(1)(b));  

iii. The proposed modification or discharge “will not injure” persons entitled to 

the benefit of the restrictive covenant (s.84(1)(c)) – this provision is also 

interpreted strictly as although relaxation of a covenant may not cause injury 

in an individual case, it may lead to further applications which ultimately 

threaten the viability of a set of restrictions;  

iv. The restrictive covenant impedes “some reasonable user of the land for 

public or private purposes” (s.84(1)(aa)) and it has ceased to secure “any 

practical benefits of substantial value or advantage” to the dominant 

landowner, or it has become “contrary to the public interest” (s.84(1A)). 
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Section 84(1)(aa) was added by the Law of Property Act 1969 and is likely to 

be pertinent in MRE development contexts. In Shepherd v Turner [2006]307 

Carnwath LJ explained the purpose of this provision:  

“The general purpose of s.84(1)(aa) is to facilitate the development and use of 
land in the public interest, having regard to the development plan and the 
pattern of permissions in the area. The section seeks to provide a fair balance 
between the needs of development in the area, public and private, and the 
protection of private contractual rights.” 

Planning and development permissions awarded by the SoS however, 

do not carry increased weighting and do not suggest that the Tribunal must 

discharge the covenant. 308  In Re Bass’s Application (1973) 309 , the Lands 

Chamber analysed s.84(1)(aa) and listed a number of considerations that will 

be applied to such applications including whether the proposed use is 

reasonable, whether the covenant impedes the proposed use, whether 

impeding the proposed use secures “any practical benefits” to the objectors and 

if so, whether those practical benefits are of “substantial value or advantage”, 

and whether impeding the proposed use will be contrary to the “public interest”. 

A modification or discharge may involve the Upper Tribunal calculating 

compensation due to the owner of the benefit of the covenant, but this is likely 

to be a lesser amount than if a right is infringed and damages are sought. 

There is no equivalent procedure for discharging or modifying easements 

or profit à prendre. There a number of ways in which a developer could seek to 

discharge or modify these rights if necessary, the most simple of which is 
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express release by deed.310 Additionally, extinguishment by operation of law 

(statute by implication) would also be directly relevant in these circumstances, 

as per Yarmouth Corporation v Simmonds (1878).311 

Historical rights 312  affecting land may also affect the suitability or 

complexity of proposed foreshore or onshore areas, which would affect the 

developer if they purchase freehold land. Manorial rights313 are not defined in 

current legislation but these are a non-exhaustive set of ancient rights that 

includes ‘sporting rights’ such as the rights to hunt, shoot and fish, rights to 

mines and minerals, hold fayres and markets and tenant’s rights of common.314 

Manorial rights have derived from the ‘Lord of the Manor’ (or their tenants), but 

which were preserved when copyhold land was enfranchised. Such rights are 

extremely obscure and purchasers can be caught unawares (yet bound) by their 

existence, as many of the documents were retained by the Lords of Manors 

under s 144A of the Law of Property Act 1922. In 2014 the Commons Select 

Committee announced that they are undertaking a brief review of manorial 
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rights in England and Wales after calls to abolish these rights were raised (they 

were abolished in Scotland in 2000).315  

Chancel repair liabilities came to be attached to land which once formed 

part of a Parish, and so are derived from ecclesiastical law. Even though most 

Parish, or glebe, lands have now been fractured, many of these obligations 

endure. Essentially the liability falls upon the current owner of the freehold land 

to perpetually (on demand) contribute to the repair of the local church (the 

chancel area). This can bear a significant cost; for example, in Parochial Church 

Council of the Parish of Aston Cantlow and Wilmcote with Billesley, 

Warwickshire v Wallbank [2003]316, Mr and Mrs Wallbank had inherited land 

which had once formed a part of glebe land, and were found by the House of 

Lords to be bound by the liability, and ordered to pay over £250,000 to the 

church. With court fees costing over £200,000 and their farm left unmarketable 

due to the liability, they were left bankrupt. The Chancel Repairs Bill 2014 was 

offered its first reading on the 16th July 2014, and if enacted, will end the liability 

of lay rectors for chancel repairs.  

Mines and minerals are part of the substrata. As considered above, a 

conveyance will generally include the physical substrata, with exceptions for 

those items reserved by the Crown. It is also possible that when large estates 

were fragmented, rights to mines and minerals were reserved. Therefore the 

owner of the surface is not entitled to these elements beneath the surface. This 

may cause problems for a development (particularly at the foreshore where the 

development cannot interfere with the owner of the minerals and mines rights to 
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own (and probably excavate). Being ancient in origin, these rights are often 

unknown to the freehold owner of the area in question.  

Where the land is registered at HMLR, under s 117 LRA 2002, owners of 

manorial, chancel repair and mine and mineral rights have been placed under 

an onus to register their interests (by the 12th October 2013) or otherwise these 

rights will have lost their status as overriding interests.317 However, freehold 

owner who purchased the property before this date will remain bound. Many 

such reservations were made by the Crown (Crown Estate), which has been 

taking an active role in registering their rights.318 Where land is unregistered the 

existence of such rights will be more difficult to identify. 

2.8: The Seabed  

As per the discussion above, the international law of the sea determines the 

scope of the UK’s rights to exploit renewable energy offshore, which includes 

full sovereignty in territorial waters, sovereign rights in the EEZ, uncertain 

potential on the continental shelf and no potential in ‘the Area’. Whether an 

MRE project is proposed within or outside of territorial waters therefore has 

significance in terms of the degree of power that the state holds and the 

activities that can be sanctioned by the state. It is clear that UNCLOS III does 

not deliver rights of ownership over the waters of the ocean, but refers only to 

the seabed, the subsoil and activities that may take place on the seabed or in 

the subjacent and superjacent spaces. Dually in English law, water, including 

the sea, is incapable of being owned319, and it is the therefore the ownership of 

the seabed which is relevant for the developer. This thesis is primarily 
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concerned with English law 320 , but ownership of the seabed is difficult to 

disentangle from the UK’s jurisdiction. 

There is a division to be made between the territorial sea and the seabed 

beyond the 12nm zone. As discussed above, the territorial sea is stated to 

stretch 12nm from the baseline, which are delimited using international law and 

do not change. Usually this is the low-water mark. Under English law the 

seabed also ends at the low-water mark. The ‘low-water mark’ has intractable 

problems relating to its calculation and involves movement of the foreshore, 

which may in turn denote that seabed is either lost or gained (considered below).  

In early case law pertaining to the seabed, and in line with the principle of 

Mare Liberum, the courts declined in pronouncing upon the legal status of the 

seabed below the low-water mark, and its owners were commonly considered 

to be its occupants. In Attorney General v Sir John Constable (1575) 321 , 

Plowden (Constable’s counsel) successfully argued: 

“But although the Queen has jurisdiction in the sea adjoining her realm, still she 
has not property in it, nor in the land under the sea, for it is common to all men, 
and she cannot prohibit anyone from fishing there, and the water and the land 
under it are things of no value, and the fish are always removable from one 
place to another. And also as Bracton says, lib. 2, cap 2: If an island is born in 
the sea, which rarely happens, it belongs to the occupant; and with this Britton 
agrees; which proves that the Queen has not property in the sea nor in the land 
under it.”322  

This was supported by the later case of Attorney General v Sir Henry Constable 
(1601).323  
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Marston, Fulton and Wade assert that there is ample documentary 

evidence for the proposition that from as early as the fourteenth century the 

Kings of England claimed to exercise certain legal rights in the surrounding 

sea.324 However, the notion that these rights involved proprietary rights in the 

sea, seabed or subsoil is not one which is supported by evidence.  Foreigners 

were not excluded passage nor was the ability to remove produce.325 According 

to Fulton326 the idea of the State having exclusive property rights in the sea and 

the subsoil originated in a treatise written in 1569 by Thomas Digges327. 

Evolution in the thinking of eminent legal philosophers and later laws saw 

the gradual recognition of the Crown as the owner of the seabed (both of these 

are thoroughly considered in Marsden’s The Marginal Seabed). 328  In 1591, 

articles were promoted against one Dulinge for erecting a weir at Braunston in 

Devon without a licence from the Admiral: 

“…our lady Elizabeth, queen that now is, is now owner and proprietor of the sea 
adjacent to and encircling and washing [the shores of] the realm of England, at 
least for 300, 200, 100, 50, 40, 30, 20, or 10 miles from land or shore, towards 
the deep sea, and of all and singular the rights, privileges, fruits, emoluments, 
hereditaments, profits, royalties, and lordships, whatsoever they may be, arising 
coming and issuing from the said sea and shores, and of all lands lying beneath 
and under the sea, and overflowed by it…”329 

In 1635, in his influential thesis, Mare Clausum, John Selden stated: 

“Moreover, our own Municipal Constitutions every where declare the same, as 
may bee seen by the Several Presidents and Proceedings there-unto relating; 
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which manifestly shew, that by the Common Law of the Land, our Kings were 
Proprietarie Lords of our Seas. That the Seas were ever under the Ligeance of 
our Kings, and they sovereign Conservators of the Peace as well upon the Sea 
as Land.”330 

Stuart Moore also stated:  

“So in the greate salt river I meane the sea envirroninge the whole Ilande, and 
in the salt shore thereof, the greate and cheefe lorde of the whole soyle the 
King himself only must have interest and propertye, and no man ells nether by 
prescription nor eny other waye, save only by the Kinges especiall graunte 
maye claime propertye in them.331 

The Stuart Period saw claims by the Crown to be recognised as the 

owner of all water, including the seabed and the foreshore (for example, the 

case of the Royal Piscarie de la Banne (1610), R v John Hampden332, Johnson 

v Barrett (1646)333). Philosophers alike shared this claim, including Selden (who 

presented the first version of his work Mare Clausum to James I in around 1618 

(although he did not base his theory of dominion over the ‘British seas’ on a 

theory of property in the seabed), and Serjeant Robert Callis gave a series of 

lectures334 at Gray’s Inn in 1622 in which he began with a chapter entitled: ‘The 

Sea within the Realm of England’.335 After referring to a multitude of works and 

cases he concluded: 

“So I take it I have proved the King full lord and owner of the seas, and that the 
seas be within the realm of England; and that I have also proved it by ancient 
books and authorities of the laws, and by charters, statutes, customs, and 
prescriptions, that the government therein is by the common laws of this 
realm.”336 
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In the post-Stuart period there was an absence of state practice in respect of 

the ownership of the seabed and the subsoil.337 In 1829 the Crown Land Act 

placed the stated possessions and land revenues in the hands of the 

Commissioners of Woods. The maritime area was not identified in the Act, but 

its commencement heralded the beginning of the Crown’s continuing efforts to 

assert itself as owner of the foreshore and the seabed. 338  In 1830 Robert 

Gream Hall published a treatise, clearly supporting the Crown’s maritime 

claims.339 Following a report to Parliament from the Commissioners of Woods, 

Forests and Land Revenues 340 , the Crown Lands Act 1866 made specific 

mention of the seabed for the purpose of distinguishing state responsibilities 

between this and the mines and mineral beneath the seabed.341 Under the 1866 

Act the Board of Trade was able to grant out, grant leases, and otherwise deal 

with the foreshore and the seabed on behalf of the Crown. 

Despite the articulation of more recent legislation, it is clear from the above, 

albeit partial, history, that the Crown’s rights to the seabed (and the foreshore) 

are derived from very ancient legal rules. In England, the principle of Crown 

seabed ownership was unquestioned in Lonsdale (Earl) v Attorney General.342 

Today therefore, virtually the entire territorial seabed (mean low water mark to 

12nm) and any attached natural life is owned by the Crown343 (see below re. the 

Crown Estate), and the sovereign rights in the EEZ and the continental shelf are 
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339
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 Crown Lands Act 1866 s 21. 
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 [1982] 1 WLR 887. 
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 Territorial Seas Act 1987. Note that coal, oil and natural gas are excluded from Crown Estate 

ownership. Oil is vested in the Crown (Petroleum Act 1998 s.2), managed by the state, and coal 
is vested in the Coal Authority (Coal Industry Nationalisation Act 1946). 
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also vested in the Crown by virtue of the CSA 1964, the Energy Acts 2004 and 

2008, and the MACAA 2009.  

2.8.1: The Crown Estate 

The Crown Estate has a lengthy history, dating from at least 1066, when 

England’s terrestrial lands became owned absolutely by the monarch. The 

Crown’s possession later extended into Wales and Scotland, and stretched to 

the foreshore and seabed. Over the centuries, large estates have been 

successively granted out and as such Crown lands have diminished. By 1660 

the depletion of the Crown lands outweighed its acquisitions, which was further 

compounded by the growth of the state (parliament and the judiciary). On 

accession, George III surrendered the Crown lands to Parliament, only retaining 

a fixed Civil List344 and payment and the income from the Duchy of Lancaster. 

The Crown Estate is a property portfolio which now includes terrestrial 

and marine collections, which includes the seabed, noted above. Under the 

Crown Estate Act 1961, the property portfolio remains the absolute property of 

the reigning monarch in the name of the Crown345, inherent with the accession 

of the throne. The property portfolio is not the private property of the monarch, 

and cannot be transferred by, nor do its revenues belong to, the monarch. The 

property is considered to be part of the national heritage. Surplus revenues are 

paid to Her Majesty’s (HM) Treasury and the Crown Estate is fully accountable 

to Parliament. In 2013/14 the Crown Estate returned £267.1 million to the 

Treasury for the public finances. 346  However, the Civil List payments have 

recently been reformed by the Sovereign Grant Act 2011, under which the 

                                                
344

 1706 Agreement.  
345
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346
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monarchy receives an annual percentage of the revenue paid to the 

Treasury.347   

Led by eight independent Commissioners, the Crown Estate manages the 

property portfolio.348 Therefore the Crown Estate acts as landowner, and under 

English property law principles owns an estate in land (see below), necessary 

for the conduct of business. Essentially the Crown Estate Act 1961 identifies the 

Crown Estate as manager of the Crown’s land. 349  The Crown Estate 

Commissioners have a duty to enhance the capital value of the estate and its 

revenue income, but must contemporaneously observe a high standard of 

management: 

“The Crown Estate Commissioners (in this Act referred to as “the 
Commissioners”) shall continue to be a body corporate for all purposes, 
charged on behalf of the Crown with the function of managing and turning to 
account land and other property, rights and interests and of holding such of the 
property rights and interests under their management as for any reason cannot 
be vested in the Crown or can be more conveniently vested in the 
Commissioners; and the property, rights and interests under the management 
of the Commissioners shall continue to be known as the Crown Estate.”350 

2.8.2: The Crown Estate, the Seabed and MRE 

The Crown Estate comprises urban, agricultural, forest, traditional 

holdings, foreshore, and marine elements. The Crown Estate has a proprietary 

monopoly over the marine environment, particularly the seabed and in terms of 

offshore renewable energy development, the Crown Estate will need to balance 

acting in the long-term public interest, economic activity and gain, and 

stewardship of natural resources.  

                                                
347
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In relation to the seabed, MRE developers are therefore required to 

approach the Crown Estate to establish security of tenure in order to legally 

enable the deposit of cables, pipelines and devices and to carry out activities 

sanctioned under UNCLOS III. The Crown Estate Commissioners, with the 

involvement of the Secretary of State (SoS) and in recent years the Marine 

Management Organisation (MMO), can award a lease for developments within 

the territorial sea, the EEZ, and possibly the continental shelf.  

The decision making process for the granting of such leases is well 

detailed by the Crown Estate, and involves several stages: 1) Exclusivity 

agreement (not always required), 2) Agreement for a lease, 3) Statutory 

consenting process, 4) Granting of the lease, and 5) Construction and 

operation.351  This initially involves the developer gaining exclusivity over an 

area of seabed or over seabed rights, an option to purchase, i.e. an estate 

contract (subject to the satisfaction of certain conditions), temporary rights to 

undertake ancillary activities related to the statutory consenting conditions (and 

the right for the developer to request the addition of an export cable route). It is 

clear that the granting or agreement for a lease does not confer development 

rights, and will only be issued once all of the statutory consents have been 

obtained 352  (Chapter 4). Developers must provide the Crown Estate with 

assurance they have the financial, technical and environmental capability to 

implement the project, usually in the form of a business development plan. Only 

after all conditions are met will the developer be granted a lease or seabed 

rights, otherwise the option will expire and no proprietary rights will be granted. 
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The granting of a lease denotes a proprietary right in land (an estate in 

land) which are granted for specific periods of time.353 The length of the lease 

will vary significantly depending upon whether the site is at demonstration or 

commercial phase, although this does not preclude extensions. For example, 

Round 3 offshore wind leases are granted for a fifty year period.354 The leases 

will include leasehold covenants which contain conditions which restrict and 

control the developers’ activities, including following the statutory consenting 

conditions. This arrangement therefore involves a complex network of legal 

controls, and a number of authorities and stakeholder involvements 

contemporaneously and consecutively. 

The offshore wind energy potential of the UK is well catalogued, with 3 

per cent of the UK’s energy demands currently being met by operational 

offshore wind projects.355  In recent years the Crown Estate have provided 

leasing rounds for wind energy (three rounds since December 2000356), with 

each round increasing in terms of potential generating capacity and deeper 

seabed siting. The third round, under which projects are currently at the pre-

planning and planning stages, includes one of the largest proposed sites in the 

world, at Dogger Bank. This project will significantly overtake the London Array, 

which at the time of its construction (mid-2013), was the largest offshore wind 

farm in the world.  

In the UK, the wave and tidal industries are immature in comparison to 

offshore wind, despite the potential of these resources. Recent studies have 
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shown that the potential UK wave and tidal resources are amongst the most 

fertile in the world, with a combined potential of 118GW per year.357 This can be 

categorised regionally, with findings showing that the greatest wave resources 

lie in Scottish waters and southwest England and Wales, and that tidal 

resources are similar between the four constituent countries, with the Bristol 

Channel and the Severn Estuary being eminent players.358  

In October 2013 the Crown Estate launched its first tidal stream energy 

leasing round359, and has also provided leases for more than forty other tidal 

and wave projects.360 The Crown Estate map shows the siting of these offshore 

projects.361 In July 2014 the Crown Estate agreed seabed rights for five new 

wave and tidal current sites (each able to deliver between 10MW and 30MW). 

Furthermore, they also agreed seabed rights for six new wave and tidal current 

demonstration zones, and for the first time, allowed locally-based decision 

makers to manage and sub-let parts of the seabed to a number of wave and 

tidal stream developers.362  

This latter development has involved the creation of a new kind of lease 

for ‘Third Party Managers’ of demonstration zones. These zones are identified 

by the Crown Estate to test and demonstrate new wave and tidal technologies. 

Third Party Managers sub-lease the demonstration zones, or part of the zones, 

to developers of these technologies and may also play a role in supporting the 
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development, such as surveys and developing infrastructure.  At the first stage 

the developers will receive an estate contract (an agreement for a sublease) 

from the Third Party Manager, and any such infrastructure development will 

require the developer obtaining the necessary statutory consents.363 

Using legal and policy initiatives such as the MACAA 2009, MMO 

guidance, the EU’s Marine Strategy Framework Directive 364 , the Maritime 

Spatial Planning Directive365 , the UK’s Marine Policy Statement (MPS) and 

National Planning Policies (NPPs), the Crown Estate plays an important 

planning role in the UK’s marine area366 and therefore the development of MRE. 

MRE falls within marine resource management and this activity must be 

reconciled with the range of other offshore activities including marine aggregate 

extraction, seabed infrastructure, aquaculture, carbon capture and storage, 

defence, navigation, safety and marine environmental protection. Therefore the 

pursuit of sustainable development of the marine area is in the partial control of 

the Crown Estate.367 As considered above, the state may be considered as a 

trustee or steward of the ocean, and this is reflected nationally where the Crown 

Estate takes on this role on behalf of the Crown for the benefit of the state and 

its current and future inhabitants. 

 From proprietary, decision making and regulatory standpoints, the 

addition of sub-leasing in demonstration zones is interesting as it increases the 

number of bodies involved in MRE development decision making. From the 

press release, it appears that this is a commercially driven decision, which 
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aligns with their duties under s 1(3) of the Crown Estate Act 1961 (to meet 

“market demand” and increase “commercialisation”), but whether this is a 

positive step in pursuit of sustainable marine management is uncertain. There is 

no doubt that the commercialisation of MRE is vital in order to meet carbon 

reduction targets and to increase security of supply by diversification of native 

sources, but the Crown Estate itself recognises that it plays a key role in the 

development of offshore renewable energy.368 There is obviously a case for the 

involvement of local bodies, but there is a stronger case for joined up decision 

making and the Crown Estate ensuring that it carried out its duties as trustee of 

the seabed. Therefore the procedures put in place to ensure that this takes 

place between the Crown Estate, lessees, sub-lessees and statutory consenting 

bodies will be vital. 

2.9: The Foreshore  

This scope of this thesis does not stretch to the fascinating and complex 

history of and laws relating to the foreshore369, but merely seeks to inform of the 

complexities of this narrow stretch of land as they currently pertain to MRE 

development. MRE developments require the energy generated to be brought 

inland and conditioned into usable energy (electricity), therefore a section of the 

cable(s) crosses the foreshore (or the ‘intertidal area’) to bring the energy inland, 

either to an onshore substation or directly to the electricity grid. In order to gain 

security of tenure to carry out such actions legally, developers are required to 

identify the relevant freehold land owner(s), lessees and the owners of any 

                                                
368

 The Duchy like the Crown benefits from Crown Immunity and has the right to  
be consulted on Bills which affect its interests and to indicate its consent to those Bills.  
Recent examples are the Energy Bill and the Planning Bill in 2007/08 and the Coroners  
and Justice Bill and the Marine and Coastal Access Bill 2008/09: Kirkhope, J., ‘“A Mysterious, 
Arcane and Unique Corner of our Constitution”: The Laws Relating to the Duchy of Cornwall’, 
Plymouth Law Review, (2010) 1, p 140. 
369

 The revered authority on this subject is Moore, S. A., (1888). 



131 
 

other proprietary interests that may have been acquired in that particular stretch 

of foreshore. 370  Developers will need to obtain proprietary rights from the 

freehold (or in some cases, leasehold) owner(s) of the foreshore and any other 

proprietary rights in that foreshore will also need to be ascertained to ensure 

that interference with such rights is ascertained and mitigated. MRE developers 

may seek to purchase the freehold or a lease over the foreshore, but this seems 

unnecessarily wide, as it is likely that an easement will suffice in order to gain 

proprietary security for the laying of cables. In the alternative, developers may 

seek a licence, but as considered above, this is merely contractual and 

therefore may not be an attractive option. Any proprietary acquisition is quite 

separate from the statutory consenting requirements, as per the discussion 

above in relation to the seabed. 

Not only determining the ownership of the specific area of foreshore, but 

in fact the definition of the foreshore are central and potentially thorny legal 

issues for developers as legal (and political) disputes can arise and have arisen 

over its nature, ownership and use.371 The identification of the physical and 

legal boundaries of the foreshore and the ownership of this area are considered 

below. 

2.9.1. The Legal and the Natural Foreshore: the Bona Fide Concern 

The ‘foreshore’ is a legal term of art372 borne of the common law. It is 

treated separately from the seabed and terra firma, the origins of which can be 
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traced back to Roman law.373 Physically the foreshore comprises a variety of 

habitats ranging from beaches to rocky cliff-faces. The core legal problem 

pertaining to the foreshore is its movable and changing nature. Essentially, 

determining the ownership of the foreshore is a question of boundary, familiar 

as they are in everyday life; be they comprised of natural or man-made 

structures; boundaries themselves are void of a specific legal meaning.374  

The main issue in identifying ownership and other rights and interests in 

the foreshore is inextricably entwined with the differences between, and the 

relationship between, the legal definitions or meaning and the natural (or 

physical) feature of the foreshore itself. A legal boundary is invisible, fitting with 

the conceptual nature of proprietary rights in land. Such boundaries are difficult 

to discern with any precision, even for HMLR or Ordnance Survey purposes.375 

On terra firma boundary disputes are commonplace, often involving complex 

litigation (for example, through the examination of physical and title evidence or 

the application of the rules of adverse possession), commonly where a physical 

boundary, such as a fence or hedge, which has followed the legal boundary, yet 

over time the ‘living’ boundaries have moved and expanded so as to make 

discerning the legal boundary from the physical feature extremely difficult.  

In practice legal boundaries are determined from the deeds (unregistered 

land) or the title plan (land registered under the LRAs 1925 and 2002). In 

unregistered land, deed plans are notoriously unclear and in such cases upon 

first registration (e.g. on transfer of an unregistered estate), it may be necessary 

for the court to refer to objective extrinsic evidence and the physical features of 

                                                
373
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the land (purported boundary area) at the time.376 In registered land, under 

s60(1) LRA 2002, only ‘general’ boundaries are accredited to most titles and 

case law has shown that there is no limit to the quantity of land that falls within 

the scope of the general boundary.377 

At the foreshore, if one views this as a living, or at least a shifting 

environment, the analogy with natural terrestrial boundaries is clear; the 

boundary can move. Due to its nature, resolving such ‘disputes’ at the foreshore 

is more complex than a boundary agreement (as is often employed on terra 

firma), lodging a determined boundary application with HMLR378 or the finding of 

a party boundary.379 At the foreshore it is the identification of the boundary and 

therefore the extent of ownership that are the bona fide concern as the 

‘moveable freehold’ (see below at 2.9.3) can affect the integrity of title. 

Unsurprisingly such boundaries are determined by complex legal rules which 

seek to account for the natural foreshore. 

2.9.2: The Legal Foreshore 

In the Nineteenth Century the foreshore and intertidal area were 

discussed in Attorney General v Chambers 380 , in which the foreshore 

(‘seashore’) was described as: "that portion only of land adjacent to the sea 

which is alternatively covered and left dry by the ordinary flux and reflux of the 

tides". In recent times case law has provided a more evocative definition of the 

‘ordinary’ rise and fall of tides.381 
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The upper limit of the foreshore was at issue in the relatively recent case 

of Anderson v Alnwick District Council382, where the common law rule was 

affirmed: the definition of the High Water Mark as the upper limit of the shore 

should remain, for practical reasons, at the line of ‘medium tides’. 

The lower limit of the foreshore caused more difficulties.383 In England 

and Wales, before the case of Anderson, the seaward extent of the foreshore 

was defined as the mean low water mark, with ‘ordinary tides’ being those that 

occur between spring and neap tides. During the low water of spring tides, 

areas of shore will regularly be exposed that are not legally defined as 

‘foreshore’, causing problems enforcing byelaws controlling activities at the 

seaward side of the foreshore.  

Anderson however, rectified the almost impossible task of defining the 

low water mark of ‘ordinary’ tides during low water spring tides (when the sea 

retracts further back than this impalpable line): "...the text of the byelaw is 

correctly interpreted as meaning the area of the seashore from time to time, and 

the low water line means the seawards boundary of that area, in other words, 

the low water mark from time to time."384 This decision followed from Bailey J’s 

                                                                                                                                          
between high and low water is slightly over 12 hours, and the tidal cycle takes place a little later 
each day. Spring tides occur when the sun, moon and earth are all in conjunction, resulting in a 
stronger gravitational force acting on the sea. This produces tides that rise very high and fall 
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fashion each year. Neap tides occur a week after springs, when the gravitational force is less, 
and the difference in height between the high water mark and the low water mark is much 
smaller than during springs. Spring tides and neap tides therefore both occur twice every lunar 
month, and the largest springs and smallest neap tides always occur at the same time of day 
and night every two weeks: http://www.ukmarinesac.org.uk/activities/bait-
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judgment in Scratton v Brown385 in reference to the ‘movable freehold’: “The 

property is of a peculiar description, viz. land lying between low and high 

watermark”.386 The area under grant was “not that which at the time of the grant 

is between high and low water marks, but that which from time to time shall be 

between these two termini.”387  

The foreshore is now defined by statute as lying between the lines of 

Mean High Water and Mean Low Water of ordinary or average tides, with terra 

firma above and seabed below.388 Sch 6, para 13(3) of the LRA 2002 defines 

the foreshore as “the shore and bed of the sea and of any tidal water, below the 

line of the medium high tide between the spring and neap tides.”389 Despite 

numerous clarifications thus far, in reflection of its impermanence, the foreshore 

maintains its complex legal definition390, not least due to the fact that there are 

ambiguities between the boundaries of the low and high water marks as the 

legal definition of the foreshore does not necessarily correspond with the natural 

feature.  
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neap tides. (However, numerous pieces of legislation have previously provided conflicting 
definitions (for example, the Local Government Act 1972, s 72, the Water Act 1973 Sched 2 , 
the Protection of Wrecks Act 1973 ss 1(2)(a), 2(2)(a), 391), and the Coast Protection Act 1949, 
s 34(1)): see Gibson, J., ‘Foreshore: A Concept Built on Sand’, Journal of Planning and 
Environmental Law, (1977), pp 767-768).  
390

 For example, some fundamental misconceptions were made in American law as to the 
English law notion of the foreshore. See MacGrady, G. J., (1975), pp 511-615. 
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This has obvious conveyancing repercussions 391  and also raises the 

issue of the identification of the ‘normal’ baseline under UNCLOS III article 5, 

which is asserted to be the low water line. With the low water line predisposed 

to movement and its adjacent English legal definition, the precise delineation of 

the baseline is therefore called into question, and a domino effect that could 

alter the boundaries of the territorial sea and the EEZ, thereby obscuring the 

application of international law. 

In addition to this concept of mutability with the natural and regular tides, 

the reference to the ‘movable freehold’ in Scratton is an especially significant 

one which must also be considered in respect of identifying the location of the 

foreshore involved and its owner(s).  

2.9.3: The Moveable Freehold 

With its roots in the 16th Century case of Welden v Bridgwater392, the 

concept of the ‘moveable freehold’ has been coined to illuminate the boundaries 

of the somewhat elusive legal foreshore 393, and English law clearly reflects the 

practical reality that the “forces of nature are likely to cause changes in the 

boundary between the land and the water.”394 This is an acknowledgement, 

derived from Roman law, that long term ownership of property is liable to 

processes of change395, and that someone may hold title to a constantly mobile 

piece of land.396  

                                                
391

 Gibson, J., (1977), p 766.  
392

 (1595) Cro Eliz 421. 
393

 Scratton v Brown (1825) 4 B and C 485. The movable freehold concept has been questioned 
by Annand: “A physical location that is liable to change over time” (Annand, R, E., ‘Movable 
Fees’, (1982), The Conveyancer and Property Lawyer 46, p 210. 
394

 HMLR, Practice Guide 40, para 11 and Gray, K., and Gray, S. F., Elements of Land Law, 
(2009, 5

th
 edn,  Oxford University Press), p 10, para 1.2.6. 

395
 Southern Centre of Theosophy Inc v State of South Australia [1982] AC 706 at 716E per 

Lord Wilberforce, cited in Gray, K., and Gray, S. F., (2009), p 10, para 1.2.6. 
396

 Gray, K., and Gray, S. F., (2009), p 12, para 1.2.9. 
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Although relatively rare in practice 397 , this has legal consequences 

concerning ownership at the coast (contrast the impacts of catastrophic cliff 

erosion and collapse398 and from the weakening of sea defences by climate 

change and higher tides399). The impact upon coastal proprietors may be either 

the loss or the gain of land, foreshore or seabed, by alluvion, accretion or 

diluvion (i.e. the loss or gain of either land covered by water, the foreshore or 

terra firma). Under English law, the specific wording of a title to property will 

determine whether or not the landowner is thus entitled to such alluvion, 

accretion or diluvion, or whether their property boundary will remain constant. 

This portability is justified judicially on the grounds of convenience, practicality 

and certainty; 400  as securing a fixed line would expose endless disputes 

(although this may in fact be at odds with the specific details of a title). 

2.9.3.1: The Doctrines and Presumptions of Accretion and Diluvion  

The gradual movement of property boundaries between land and sea (or 

lakes and rivers), i.e. the foreshore, can occur by a number of different 

geophysical processes and in either a seaward direction or a landward direction. 

The terms alluvion and accretion are often used interchangeably, and 

although both refer to an addition to the terra firma, they are distinguishable. 

The doctrine of accretion denotes the doctrine (the act) can occur through two 

different processes: alluvion and dereliction. Alluvion provides that gradual 

additions of land by deposits (e.g. silt, sand etc.) brought by the winds or waters 

                                                
397

 Ibid., p 10, para 1.2.6. 
398

 Holbeck Hall Hotel Ltd v Scarborough BC [2000] QB 836. 
399

 There are numerous media reports of such occurrences. For an account of the issue of sea 
defences, see: The National Trust, Shifting Shores: Living with a Changing Coastline. A Briefing 
for Policy and Decision Makers, (2010) (DVD; phil.dyke@national trust.org.uk) and Samuels, A., 
‘Winning Land from the Sea and Losing land to the Sea’, (June 2004), Journal of Planning and 
Environment Law, p 692. 
400

 Ibid., Samuels, A., (June 2004), p 693. 
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become part of the title of the owner of the land that has been gradually added 

to (in contrast to accretion, denotes the deposit itself).401 Dereliction occurs 

when the sea retreats past the average low water mark (contrast with spring 

tides).  

Diluvion is the gradual and imperceptible encroachment of the sea over 

the land.402 The term ‘accretion’ denotes the act (the process of, as opposed to 

its measurement over time403). Accretion has traditionally been utilised in the 

settlement of disputes concerning new land forming adjacent to water.404  

The geophysical changes must be gradual and imperceptible for the 

legal doctrines to apply.405 Imperceptibility denotes that it must not be visible to 

the naked eye as it happens, but from time to time one would notice changes. If 

the changes are rapid (avulsion) then the property boundaries will remain the 

same406 as immediately prior to the change, and the area in question will not 

become the property of the adjacent owner.407 The doctrine of accretion applies 

as long as it is brought about by unintentional human intervention, or natural 

occurrences, and in such circumstances the property boundaries will change. 

This follows from the cases of Attorney General of Southern Nigeria v John Holt 

                                                
401

 For example, see R v Lord Yarborough (1824) 3 B & C 91 at 105. 
402

 Re Hull and Selby Railway Company (1839) 5 M and W 327/151 All ER 139. 
403

 R v Lord Yarborough (1824) 3 B & C 91. 
404

 Moore, S. A., (1888); Marston, G., (1981),; Hale, M, Lord., De Jure Maris et Brachiorum 
Ejusdem cap. IV, (circa 1667) (to be found in Moore, S. A., (1888)); Howarth, W., ‘The Doctrine 
of Accretion: Qualifications, Ancient and Modern’, (1986), The Conveyancer and Property 
Lawyer 50, p 247. 
405

 Gifford v Lord Yarborough (1828) 5 Bing 163; See also, Attorney General v McCarthy [1911] 
2 IR at 276 per Palles CB; Southern Centre of Theosophy Inc v State of South Australia [1982] 
AC 706 at 716C; Lawrence v Kempsey Shire Council (1995) 6 BPR at 14115. See also, 
Dumashie, D., Property Rights and Planning for Public Access in the English Coastal Zone, 
Integrating Generations, (14-19 June 2008), FIG Working Week, Stockholm, Sweden, p 3: 
http://www.fig.net/pub/fig2008/papers/ts03f/ts03f_02_dumashie_2960.pdf  
406

 Provided that the original positions can be determined: Attorney General v Reeve (1885) 1 
Times Law Reports 675. 
407

 McGlashan et al., (2009), p 151.  

http://www.fig.net/pub/fig2008/papers/ts03f/ts03f_02_dumashie_2960.pdf
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& Co. (Liverpool) Ltd.408, Brighton and Hove Gas Co. v Hove Bungalows Ltd.409 

and Attorney General v Chambers.410  

The doctrine of diluvion brings about a subtraction from the title of the 

terra firma title by the landward advance, or attrition of the water. The doctrine 

operates akin to accretion,411 in Re Hull and Selby Railway Company (1839)412 

diluvion was defined as the gradual and imperceptible encroachment of the sea 

over the land, so again, if this is easily perceivable to the observer, rapid or 

violent in its shift (for example, the breaching of flood defences during a storm), 

then diluvion will not occur.413  

At the coast, the land becoming covered with the water reverts to the 

owner of the foreshore. The original landowner (terra firma) will lose their title to 

that portion of the land. This is what occurred in the Re Hull, where the River 

Humber had flooded over the adjacent land: the land now under the water fell 

into the ownership of the Crown. This is a straightforward transfer of the new 

‘land’ (foreshore) to the current owner of the original foreshore. The original 

foreshore consequently becomes part of the seabed and transfers to the owner 

of the seabed, which is always the Crown Estate. The only exception to this rule 

is where the subject obtained the land through grant or prescription.414  

 English law has made provision for the fact that the position of the 

foreshore can change over time. The resulting change in property boundaries 

either seaward or landward is a legal position that landowners and those with 

                                                
408

 [1915] AC 599. per Lord Shaw. 
409

 [1924] 1 Chancery 372, per Romer J. This case held that if gradual and imperceptible 
accretion is unintentionally caused by coast protection work, property boundaries change. 
410

 (1854) 4 De G M and G 106. 
411

 Annand, R, E., (1982), pp 208-12. 
412

 5 M and W 327. 
413

 Gray, K., and Gray, S. F., (2009), p 12, para 1.2.8. 
414

 Sir Henry Constable’s Case 5 Coke 106a; Hale, M. Lord., (1667) (to be found in Moore, S. 
A., (1888)). 
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interests in the foreshore should be aware415, as this effect can be thwarted by 

reference to the specific measurement and position of the property title in the 

conveyance (if there is one). If this is carried out, the landowner will be 

prevented from claiming the coastal ownership of accretions seaward or 

diluvion landward.  

The impact of the ‘movable freehold’ is therefore that the decision as to 

whether accretion or diluvion has occurred is contingent upon the conveyance 

in which the interest in land was acquired.416 If the wording of the conveyance 

as to the position of the foreshore declares it is from time to time, rather than at 

the time of the conveyance, then the doctrines (presumptions) will be applied. 

Conversely, clear and unequivocal wording can exclude the doctrines: the 

construction of the conveyance is what dictates the outcome.417 This does not 

affect local governments as the Local Government Act 1972418 states that every 

accretion from the sea will be annexed and incorporated within the relevant 

parish and community (England and Wales respectively).  

The conveyance dictating the application or non-application of the 

doctrine of diluvion (and accretion) raises important legal issues, as the rule 

makes for the possibility that ownership of the seabed could be held by 

[persons] other than the Crown. For example, if the conveyance dictates that 

the doctrines of accretion and diluvion are excluded and that the foreshore 

position is therefore dictated, and diluvion then occurs, the foreshore could 

become physically a part of the seabed. This could serve to complicate the 

identification of ownership of the seabed proposed for MRE development; a) 

                                                
415

 McGlashan, et al., p 154. 
416

 Scratton v Brown (1825) 4 B and C 485; Ibid., p 151. 
417

 Mellor v Walmesley [1905] 2 Ch 164. See also the later case of Baxendale v Instow Parish 
Council [1982] Ch 14 20. See also, Samuels, A., (June 2004), pp 695-696. 
418

 s 72. 
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The ‘owner’ of the seabed may not even be aware that diluvion has occurred, 

as, by its nature, is gradual and imperceptible, and b) if identified, the developer 

will have to seek security of tenure from two seabed owners, as the preceding 

foreshore will only comprise a small portion of the seabed. This may appear be 

a mere technicality, but is a legal conundrum. 

The ‘moveable freehold’ may have important repercussions for MRE 

developers in terms of identifying the owner(s) of the relevant tripartite areas, as 

they could be subject to dispute, and this would need to be ascertained during 

the conveyance (for example, the Crown Estate have previously disputed 

ownership of the foreshore).419 It also has the effect that even once security of 

tenure has been attained over these three areas (if by leasehold, rather than 

freehold), that the boundaries may change, and therefore the hands of 

ownership move with it. As the water recedes seawards, all or part of the 

foreshore would become part of the land estate (i.e. the character of the ‘new’ 

land takes on the same legal characteristics as the land adjacent to it420) and 

may become the property of another (and vice versa). This may not have a 

significant impact upon developers, as the movement of these boundaries 

between areas where proprietary rights have been secured will likely be 

irrelevant. However, it may have an impact on the cable in respect of whether it 

lays on the seabed or buried under the seabed, as this has the potential to 

become exposed if it is not buried, thereby potentially interfering with other uses 

of the coastal area. 

                                                
419

 The Cornish Foreshore Case (1854-58), which led to the enactment of the Cornwall 
Submarine Mines Act 1858, which confirmed those rights for the duchy between the high and 
low water marks but not beyond. 
420

 McGlashan et al., p 151. 
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It may also have an impact where third party and public rights (for 

example the public rights to fish, bathe, and navigate) are being enjoyed, 

particularly over the foreshore, which as the term suggests, can move, so it will 

be important for developers to ensure that the development would not interfere 

with these rights in the event that the boundaries later move. 

Although tenuous, large MRE developments could potentially cause 

alluvion, and less likely diluvion, to occur by altering the intensity of the waves. 

Where erosion is a problem at the coast (i.e diluvion), this may be welcomed. 

However there is not currently enough scientific evidence to support this in the 

absence of large scale wave and tidal arrays which are close enough to the 

shoreline. As long as any such changes are unintentional then the movement of 

boundaries may occur. 

2.9.4: Ownership of the Foreshore 

The history of the foreshore is intimately tied up with the evolution of 

Crown ownership 421 : from the reign of Elizabeth I the Crown’s prerogative 

right422 of ownership of the foreshore became recognised in ancient case law, 

legal scholarship (notably Digges, Callis and Hale), and later by legislation.423 In 

Attorney General v Emerson424, the House of Lords confirmed that the Crown 

was prima facie the owner of the foreshore:  

“It is beyond dispute that the Crown is prima facie entitled to every part of 
the foreshore between high and low-water mark, and that a subject can only 
establish a title to any part of that foreshore, either by proving an express grant 

                                                
421

 Gibson, J., (1977), pp 762-763. 
422

 Halsbury’s Laws, (5
th
 edn, 2008), vol 12(1), para 242. 

423
 In 1568-68 Thomas Digges argued that the Crown was the owner of the foreshore and the 

seabed, an argument supported by Robert Callis and Sir Matthew Hale in the 17
th

 Century. The 
Crown Lands Acts 1810 and 1829 resurrected this proposition by transferring the land 
properties of the Sovereign to the management of the Commissioners of Woods, Forests and 
Land Revenues (now the Crown Estate Commissioners).  
424

 [1891] AC 649. 
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thereof from the Crown, or by giving evidence from which such a grant, though 
not capable of being produced, will be presumed.”425 

Under various pieces of legislation, the Crown’s foreshore came under 

the management of various bodies, the most current being the Crown Estate.426 

However, due to fragmentation of ownership over time, the Crown Estate now 

only manages around 50 per cent of the UK’s foreshore. 427  The precise 

locations of the Crown Estate’s ownership can be seen on their online maps.428 

The remaining 50 per cent is the subject of a hereditament in gross, has been 

granted out (express and implied grants) 429 , demised, has been acquired 

through prescription by possession for a period of over 60 years430, or it has 

been proven that the foreshore came into existence through the sudden 

incursion of tidal water.431 In comparison to the identification of ownership on 

terra firma, the granting of the foreshore is not as comprehensive. 432  The 

doctrines of accretion and diluvion have and continue to change the precise 

locations of all titles to the foreshore. 

Title to the 50 per cent of the foreshore not ‘owned’ by the Crown Estate 

is held by a number of other parties. Significant estate owners include the 

Duchy of Cornwall433 and the Duchy of Lancaster (despite the titles, they do not 

encompass distinct geographical areas).  

                                                
425

 Ibid., per Lord Herschell at 653. 
426

 For a succinct account of this progressive management structure, see Halsbury’s Laws, (5
th
 

edn, 2008), vol 12(1), para 279. 
427

 http://www.thecrownestate.co.uk/our-
business/faqs/#relationshipbetweentceandduchiesofcornwallandlancaster. 
428

 http://www.thecrownestate.co.uk/coastal/metal-detecting/maps/. 
429

 Duke of Devonshire v Hodnett (1827) 1 Hud & B 322; Kingston-Upon-Hill Corporation v 
Horner (1774) 1 Cowp 102; Re Alston’s Estate (1856) 29 LTOS 337; Hamilton v Attorney 
General (1880) 5 LR lr 555; Lonsdale (Earl) v Attorney General [1982] 3 All ER 579. 
430

 Limitation Act 1980 ss 15, 37, Sch 1 para 11(2). 
431

 Carlisle Corporation v Graham (1869) LR 4 Exch 361. 
432

 Halsbury’s Laws, (5
th
 edn, 2008), vol 12(1), para 242.  

433
 The Duchy of Cornwall’s title and the inheritance were created by Edward III in 1337 and 

vested in the Black Prince: Halsbury’s Laws, (5
th
 edn, 2008), vol 12(1), paras 354 and 358. The 

Duchy of Cornwall owns an estate in land – the fee simple absolute in possession: The Solicitor 
to the Duchy of Cornwall v Canning (1880) 5 PD 114. 

http://www.thecrownestate.co.uk/our-business/faqs/#relationshipbetweentceandduchiesofcornwallandlancaster
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Both Duchies have been thought to be private estates434, owned by the 

reigning monarch under application of the Royal Prerogative and lands 

purchased out of the Privy Purse or coming to the monarch from any 

ancestor.435 They are each governed by a number of specific statutes, and 

although they have an analogous role to the Crown Estate, their revenue profits 

(not capital profits) are paid directly to the Duke of Cornwall436 and the reigning 

monarch (the Privy Purse 437 ) respectively. Both Royal Duchies encompass 

foreshore within their estates, but the Duchy of Cornwall is significantly larger 

than the Duchy of Lancaster, and encompasses almost the entirety of 

Cornwall’s foreshore (a far vaster area of coastal foreshore than the Duchy of 

Lancaster). At one time the Duchy of Cornwall owned the entire foreshore 

around Cornwall, and now owns the freehold of around half of it having sold on 

in the form of leasehold or freehold tenure the remaining foreshore to local 

authorities, port authorities, the National Trust and private individuals. The 

Duchy of Lancaster’s foreshore runs between the midpoint of the River Mersey 

in the south, to Barrow in Furness in the north.438  

Other owners of the foreshore include Local Authorities, Port and 

Harbour Authorities, conservation organisations (for example, the National trust) 

statutory bodies and government departments, and the MOD. Private titles also 

                                                
434

 Although there is much debate concerning this. There are arguments that these duchies are 
a constitutional anomaly and adverse to the rules of the common law. See for example, 
Kirkhope, J., (2010), pp 128-141. Tom Appleby has expressed constitutional and legality 
concerns in relation to the Royal Duchies and the foreshore, and the right to escheat and bona 
vacantia (Tom Appleby seminar, Plymouth University, 2009). 
435

 See Halsbury’s Laws, (5
th
 edn, 2008), vol 12(1), paras 354 and 358. 

436
 See the Duchies Charter 1337. The Treasury plays a role in the management of the financial 

assets of the estates: Duchies of Lancaster and Cornwall (Accounts) Act 1838.  
437

 Halsbury’s Laws, (5
th
 edn, 2008), vol 12(1), para 356. 

438
 http://www.duchyoflancaster.co.uk/properties-and-estates/holdings/foreshores/. Neither 

Royal Duchy owns any of the seabed, for example: 
https://www.whatdotheyknow.com/request/seabed. 

http://www.duchyoflancaster.co.uk/properties-and-estates/holdings/foreshores/
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exist, where for example, land has been granted out.439 Much foreshore was 

previously owned by way of manorial ownership.440  

Compounding the issues of ownership of the foreshore, leasing and 

licensing of intertidal lands are common: all of the owners of the foreshore lease 

to third parties and provide licences for certain activities to be undertaken in 

specific areas of the foreshore. These leases are provided to a number of 

organisations and private individuals including local governments, private 

companies, sporting clubs, and conservation organisations. In turn, subleases 

may also be created (for example, Local Authorities in favour of a conservation 

organisation). This can create complex tiers of ownership in different stretches 

of foreshore.  

For example, the Crown Estate leases 441  around 21 per cent of the 

foreshore around England and Wales specifically for conservation purposes. 

Lessees include the National Trust, Natural England, Countryside Council for 

Wales, Scottish Natural Heritage, Environment and Heritage Service, the Royal 

Society for the Protection of Birds and other wildlife trusts.442 The National Trust 

for example, cares for over 700 miles of coastline in England, Wales and 

Northern Ireland. Sporting rights are leased out on an additional 700 miles of 

foreshore, with many sporting clubs designating portions of their leaseholds as 

                                                
439

 The Duchy of Cornwall, for example, has the power to alienate Duchy of Cornwall land, 
subject to Treasury consent: see Halsbury’s Laws, (5

th
 edn, 2008), vol 12(1), paras 354 and 

358. 
440

 Halsbury’s Laws, (5
th
 edn, 2008), vol 12(1), para 242; Le Strange v Rowe (1866) 4 F & F 

1048. However, the foreshore whether sold on or not, always remains part of the ‘soil and 
possessions’ of the Duke of Cornwall in his right of his Duchy of Cornwall, except those very tiny 
parts of the foreshore that were then: “part and parcel of any manor belonging to Her Majesty in 
right of her Crown”: Cornwall Submarine Mines Act 1858. Legally, when there is no Duke, the 
sovereign of England holds Cornwall as ‘possessor for the time being’ in the same way as any 
freeholder temporarily occupies some else’s land: 
http://www.duchyofcornwall.eu/latest/?page_id=133). 
441

 The Royal Duchies of Cornwall and Lancaster are legally entitled to lease their lands. See 
Halsbury’s Laws, (5

th
 edn, 2008), vol 12(1), paras 332 and 314 respectively.  
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 http://www.thecrownestate.co.uk/print/our_portfolio/marine.htm. 
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wildlife refuges. A great deal more of the coastline is under protective ownership 

by way of leases to local authorities. 

The Crown Estate has issued over two thousand leases for works and 

activities related to ports, moorings, wildfowling, fish farming, and conservation, 

and both Royal Duchies have disposed of interests in certain areas of foreshore 

that once formed parts of their estates443, and both lease significant areas of the 

foreshore and have issued licences for other activities such as sub-sea 

pipelines, cables, grazing on coastal marshes, moorings and wild fowling 

licences. 

Any private foreshore holdings are subject to a number of conditions, 

including the rights and duties of the Crown (the Duchies of Cornwall and 

Lancaster are obviously exempt from this latter constraint). All private foreshore 

holdings are subject to the rights and duties of Coast Protection Authorities and 

the Ministry of Defence. Where a conveyance is made of foreshore, Crown 

ownership is retained in respect of all mines and mineral substances within the 

land.444  

Today it is not common practice for the Crown Estate to dispose 

absolutely of Crown property, including the foreshore, instead preferring to grant 

leases for up to 150 years 445  subject to any consideration, covenants, 

conditions or restrictions they see fit. Previous grants of the foreshore to private 

owners are considered to be contrary to the idea of the public trust. The 

Commissioners also issue licences over parcels of land, for example, for metal 

detecting. The issuing of leases, licences or easements by the Crown Estate 

                                                
443

 For example, the Duchy of Lancaster sold extensive interests during the 19th century, 
including the River Mersey Docks and land along the famous Blackpool Promenade. 
http://www.duchyoflancaster.co.uk/properties-and-estates/holdings/foreshores/. 
444

 This is not directly stated in the 1961 Act, but see the Crown Estate Act 1961, s 2(4)(b). 
445

 Ibid., s 3(2). 
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extends to inter alia, the placing of cables over or under foreshore. Companies 

are liable for all structures crossing the foreshore (and the seabed), and are 

responsible for the removal of cables and pipelines that are no longer in use. In 

certain circumstances, environmental considerations may be such that impact 

of removal may be deemed more harmful than leaving it in situ. Liability for 

these cables or pipelines remains with the original holder of the lease or licence. 

Whether the owner of the foreshore is the Crown Estate or another, the 

necessary proprietary interest (lease or easement) for MRE projects will have to 

be obtained from the owner of the foreshore, and the rights of existing lessees 

(and other proprietary rights446) and licensees identified and legally managed. 

Given the potential number of parties involved, their competing interests and 

obligations, and the difficulties of establishing title to the foreshore, obtaining 

accurate information as to ownership of a particular area could therefore prove 

to be a lengthy, costly and arduous task, acting as a possible constraint upon 

MRE developments from legal, practical and financial perspectives. 

There is also the possibility that where a foreshore owner refuses to 

grant a developer rights to lay the cable, that their title may become subject to a 

compulsory purchase order (CPO), but only if the development is in the public 

interest.447 Compulsory purchase is a legal mechanism by which an estate may 

be subjected to forced sale (freehold) or granting of another proprietary right 

(e.g. leasehold, easement etc.). This is non-consensual on the part of the 

landowner, and as such compensation mechanisms operate to put the owner in 

the position that they were in before the CPO was granted. The bodies able to 

                                                
446

 For example, moorings have posed a particular legal quandary as it is unclear whether such 
acts can amount to adverse possession: see Fowley Marine (Emsworth) Ltd v Gafford [1968] 2 
QB 618, where the action amounted to trespass. 
447

 See for example, Prest v Secretary of State for Wales (1982) 81 LGR 193, per Lord Denning 
MR. 
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grant different types of CPOs (for example, Local Authorities or utility 

companies) are granted substantial powers to do so under various pieces of 

legislation.448 Logically, the CPO should only grant the purchase of a proprietary 

right in the land that is necessary for purpose for which it is required to proceed. 

For example, at the foreshore the laying of cables to export the energy (or 

electricity) onshore would only require the granting of an easement. If the 

developer is not a utility company, then they will need to apply to the Local 

Authority for a CPO.449  

Compulsory purchase clearly lies in conflict with private property rights450, 

and reflects the reality of English private property law: the state assigns its 

subjects rights, and can take those rights away. Blackstone asserted that the 

principle aim of society was to protect individuals in the enjoyment of their 

absolute rights.451  The state is likely to be able to justify such acts in the 

‘general interest’, and if compensation is paid to those deprived of their property, 

this is likely to negate any potential human rights claims that may have been 

possible under Protocol 1, Article 1 of the Human Rights Act 1998. 

2.10: Terra Firma  

 Where the cable has crossed the foreshore and moves onto terra firma 

(subjacent space) to either meet an onshore substation or to connect to the grid, 

developers will again need to ascertain the owner of the title to the freehold and 

                                                
448

 For example, in relation to Local Authorities: Compulsory Purchase Act 1965, Land 
Compensation Acts 1961 and 1973, Town and Country Planning Act 1990, Planning and 
Compensation Act 1991, Planning and Compulsory Purchase Act 2004. 
449

 Prescriptive procedures are in place for the consideration of CPOs, for example see: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/11487/147639.pd
f.  
450

 Pufendorf, S. von., De Officio Hominis et Eius Juxta Legem Naturalem, Libri Duo, (1927, 
New York Oxford University Press) , Chap 15, translated by Frank Cordeur Moore, cited in 
Mangone, G. J., ‘Private Property Rights: The Development of Takings in the United States’, 
(2002), 17 The International Journal of Marine and Coastal Law 2, p 197. 
451

 Blackstone, W, Sir., Commentaries on the Laws of England, (1765-1769) (1859, 
Philadelphia, Lippincott, J. P.,), cited in Mangone, G. J., (2002), pp 197-198. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/11487/147639.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/11487/147639.pdf
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any other proprietary rights that may exist in the land (for example leaseholds 

and third party rights, as above). Any licences will also need to be ascertained. 

It will be likely that a developer will seek to gain security of tenure via a 

leasehold estate. 

The boundaries of parcel of terra firma are generally more clearly defined 

than in relation to the foreshore, although clearly, where terra firma abuts the 

foreshore, the parcel may be subject to contraction or increase by the doctrines 

considered above. This land may be registered or unregistered, and therefore 

different rules regarding the protection and determination of proprietary rights in 

land will depend upon this. The owners of the terra firma around English and 

Welsh coasts will vary greatly between private individuals, the Royal Duchies, 

Local Authorities etc. (as above), with leases being likely, particularly in 

conservation areas. As above, this aspect of the development may become 

subject to a CPO, and in fact this may be considered more likely than at the 

foreshore, particularly if an onshore substation is required. Under s 266(1) of 

the Town and Country Planning Act 1990, Local Authorities may compulsorily 

purchase land to facilitate the development of land if it promotes the economic, 

social or environmental well- being of the area. Under s 266(4) of the Act the 

Local Authority can instigate a private party (e.g. a developer) to apply for the 

CPO. Waring considers that this usually favours economic development.452 A 

utility provider, or more accurately, the holder of an Electricity Act licence, as 

per their duties under the Electricity Act 1989453, will need to be able to erect 

transformers, overhead lines, pylons, lay cables etc. and be able to access the 

land to ensure that these are maintained, repaired, removed etc. In order to do 

                                                
452

 Waring, E. J. L., ‘Private-to-Private Takings and the Stability of Property’, (2013), 24 King’s 
Law Journal 2, p 246. 
453

 ss 9 and 10, schedules 3 and 4 (as amended by the Utilities Act 2000). 
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this the utility provider (who may or may not be the developer) may request that 

a CPO be made under Schedule 3 of the Electricity Act 1989, if a voluntary 

wayleave cannot be agreed with the relevant landowner.454 

2.11: Reflections on English law 

In line with the demarcated zone regime under UNCLOS itself, in England 

and Wales the tripartite fragmentation of the coastal ‘zone’, the multi-

dimensional and multi-party private ownership through formal and informal 

acquisition (not to mention public rights), and differences between the operation 

of the rules governing registered and unregistered titles, denote that acquiring 

proprietary security is a potentially hazardous aspect of an MRE undertaking. 

The number of parties involved who hold proprietary rights which may be 

described as public and private property (i.e. owners with stewardship roles, 

such as the Crown Estate and individual proprietors) increases the complexity, 

cost and time involved for developers. 

The overarching management system of modern English land law seeks to 

achieve protection for purchasers and owners of rights in land, settle disputes, 

and to ensure the marketability and free alienability of scarce resources. 

Despite being capable of flexing and absorbing contemporary economic, social 

and environmental concerns, the strictures of modern land law may serve to 

restrict some developments. In essence, private property rights in particular can 

come into conflict with MRE development, particularly where private owners 

make decisions in their own best interests, and whose interests may be different 

to those which public bodies or the sovereign are primarily concerned. Ironically, 

                                                
454

 Electricity Act 1989 schedule 4. For further information on this process, see: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/208954/Amended
_Guidance_for_Applicants_and_landowners_and_or_occupiers_-_June_2013.pdf. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/208954/Amended_Guidance_for_Applicants_and_landowners_and_or_occupiers_-_June_2013.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/208954/Amended_Guidance_for_Applicants_and_landowners_and_or_occupiers_-_June_2013.pdf
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owners of titles which are on the surface more incumbent with public concerns, 

such as the Crown Estate and the Duchies, despite being labelled as trustees 

who manage land for the public benefit, may in fact be more inclined to grant 

such proprietary rights, for their ambits are arguably primarily driven by 

economic gain, and the Crown ‘feathering their own nest’ on the back of the 

public trust doctrine has historical precedent.455  Private owners may not be 

driven by such fiscal gains, particularly where a development will interact 

negatively with private social, economic or cultural use, or with public rights. 

There is undoubtedly a collision between sovereign and private rights across 

the geographical ambit of developments that is difficult to reconcile. 

Precisely because MRE developments cross the boundaries of the ocean; 

where international law and sovereignty and sovereign rights operate; the 

foreshore and terra firma; where sovereign ownership and more recognisable 

private property rights uncomfortably intertwine; such developments face a 

number of conceptual, ethical and legal challenges in the context of property. 

                                                
455

 Huffman, J. L., ‘Speaking of Inconvenient Truths: A History of the Public Trust Doctrine’, (Fall 
2007), 18 Duke Environmental Law and Policy Forum 1, pp 1 and 8. 
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3.1: Introduction  

Environmental law is a “conceptual hybrid”1, drawing from a range of 

public and private law principles as it seeks to connect human interactions with 

the environment with our interests, rights, obligations and remedies.2 For the 

greater part based in public law, with statutory substantive and procedural 

control of activities (i.e. regulatory control), environmental law transcribes policy 

limitations on behaviour into standards (i.e. permits, inspections, monitoring, 

sanctions and enforcement), the public administration of which are subject to 

judicial review (UK). Although the predominant focus of this chapter lies in 

public environmental law, environmental protection may also be served by 

private law principles, including torts3, contract and property law4, and which 

therefore exist alongside the public law measures. The private common law 

mechanisms are not the focus of this chapter. 

The environmental consequences of human interactions with the sea are 

global issues that have precipitated an international response. International law 

forms the foundation for environmental protection measures and is both overlain 

and made effective by EU and UK laws, creating a vertical legislative system 

                                                
1
 Stallworthy,M., Understanding Environmental Law, (2008, 1

st
 edn, Sweet and Maxwell), p 4. 

2
 Ibid., p 3. 

3
 Through the tort law remedies for public nuisance (E.g. Halsey v Esso Petroleum Co Ltd 

[1961] 1 WLR 683 and R v Goldstein [2005] UKHL 63), which is also a crime at common law 
(E.g. R v Clarke [1963] 3 All ER 884), private nuisance (E.g. Baxter v Camden (No.2) [2000] 3 
WLR 939; Rylands v Fletcher [1868] UKHL 1; Transco Plc v Stockport Metropolitan Borough 
Council [2002] 1 All ER 589), trespass (E.g. Entick v Carrington (1765) EWHC KB J98, Esso v 
Southport Corporation [1956] 3 WLR 200; Jones v LLanwrst Urban District Council [1911] 1 Ch 
393;  McDonald v Associated Fuels Ltd [1954] 3 DLR 775; Monsanto v Tilly [2000] Env LR 313) 
and negligence (E.g. Gunn v Wallsend Slipway and Engineering  Co Ltd (1989) Times 23

rd
 

January; Fairchild v Glenhaven Funeral Services and Others [2003] 1 AC 32; Cambridge Water 
Co. Ltd v Eastern Counties Leather [1994] 1 All ER 53). See for example, Parpworth, P., ‘Public 
Nuisance in the Environmental Context’, [2008] Journal of Planning Law 11, pp 1526-1546, 
which argues that the common law still has a role, albeit residual, in environmental protection. 
Private nuisance is generally considered to have the greatest potential, with public nuisance 
often being sidelined. 
4
 For example, through private property rights such as freehold covenants. For a discourse on 

the public and private dimensions of environmental law, see Coyle, S., and Morrow, K., The 
Philosophical Foundations of Environmental Law: Property, Rights and Nature, (2004, Hart 
Publishing), Chap 5. 
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from which young ‘vertical governance’ structures have arisen. The EU is the 

dominant and sophisticated force in the field of environmental law5, adopting 

over two hundred pieces of legislation that have direct impact on marine 

environmental protection, management and regulation in Member States, the 

most relevant of which will be examined below. 6  Such extensive legislation 

symbolises the need to manage the impacts of a diverse and competing7 array 

of human interactions and legitimate uses of the sea in order to protect the 

marine environment to ensure that it is healthy, productive and safeguarded8, 

but arguably there is duplicated legislation in many areas.9 

Environmental protection in this context has direct associations with the 

concept of the public trust as outlined in the previous chapter. Maritime activities 

and factors affecting the marine environment have traditionally been addressed 

using sectoral measures, resulting in a complex patchwork of separate but 

associated international, European and national laws. However, recently the 

emergence of new horizontal governance structures at the EU and national 

levels have emerged, for example the Marine Strategy Framework Directive10, 

the Maritime Spatial Planning Directive11 and the Marine and Coastal Access 

Act 2009. It is hoped that these measures will yield a greater capacity to provide 

                                                
5
 In 1998, four fifths of the UK’s environmental legislation originated from European institutions: 

RCEP, Setting Environmental Standards, 21
st
 Report, (1998), Cm 4053, p 16. 

6
 Boyes, S. J., and Elliott, M., ‘Marine Legislation: The Ultimate Horrendogram: International 

Law, European Directives and National Implementation’, (2014), Marine Pollution Bulletin 86, p 
39. 
7
 For example, spatial claims, which is aggravated in seas adjoining developed, industrilaised 

and agricultural regions such as Europe. See Tatenhove, J.P.M., ‘How to Turn the Tide: 
Developing Legitimate Marine Governance Arrangements at the Level of the Regional Sea’, 
(2013), Ocean Coastal Management 71, pp 296-304. 
8
 http://jncc.defra.gov.uk/page-5193. 

9
 For more detailed discussions of this point, see below at 3.6.4.2, 3.6.5, 3.6.7.2, 3.6.7.3, 3.8, 

and more generally Chapter 4. 
10

 2008/56/EC Marine Strategy Framework Directive OJ L164/19. 
11

 2014/89/EU Maritime Spatial Planning Directive OJ L 257/135. See also, European 
Commission, MEMO – Questions and Answers on Proposed Directive on Maritime Spatial 
Planning and Integrated Coastal Management, 2013a., Brussels, (13 March 2013).  
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enhanced integrated protection of the commons of the oceans. However, as 

with the jurisdictional and proprietary legal concerns discussed in Chapter 2, the 

environmental impacts of MRE developments cross the boundaries of land and 

sea and it is argued that only a truly integrated approach will suffice in the long 

term. This chapter focuses on the offshore aspects of MRE developments, 

particularly in respect of planning, as terrestrial planning has long been the 

subject of organised legal control (and is also discussed in further detail in 

Chapter 4). 12  The environmental considerations and legislation, particularly 

environmental impact assessments and strategic environmental assessments 

apply equally to terrestrial and offshore projects. 

Prefaced by a short introduction to the ideas of interconnectedness, 

science and the perceived impacts of MRE development, this chapter is divided 

into two distinct parts. The first is a discussion of selected environmental 

principles and international legislation. The second part of the chapter concerns 

the European and English (and/or UK) influence in the context of MRE 

development in England and Wales. 

3.2: An interconnected environment, science and MRE impacts 

3.2.1: Waves of impact 

Some renewable technologies have seemingly become less attractive for 

precisely their adverse environmental impact. For example, large hydro-

electricity generation, where the flooding of large areas of land and the 

consequent methane emissions from rotting vegetation, alongside the loss of 

habitats has all but precluded this kind of development, with little or no politico-

                                                
12

 Town and Country Planning Act 1990. 
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legal incentives for such developments remaining in the EU or the UK. 13 

Offshore renewable energy is a rapidly expanding sector, which is something 

certainly visible in the case of offshore wind energy, and will therefore have 

swelling impacts on the marine environment, the coastal zone, and to a lesser 

but no less important extent, on the terrestrial environment. In the context of 

environmental protection the dual media of water and earth are connected, but 

yet invoke varied environmental protection measures.  

One of the main conclusions in the European Environment Agency's 

flagship report SOER 2010, is that environmental issues are interconnected and 

are often only one part of the larger jigsaw puzzle of the challenges we face. 

We exist in and depend upon a: 

 “highly interconnected world made up of many distinct but related 

systems — environmental, social, economic, technical, political, cultural etc.  

This global interconnectivity means that damaging one element may cause 

unexpected impacts elsewhere.”14  

 

It is clear that MRE developments will produce environmental 

consequences, either in the form of a debt to the environment, or perhaps some 

gain, but will also have reverberating effects in other spheres. It is the control of 

these impacts (at least the known impacts) that is the greatest challenge for 

environmental law in this context. 

                                                
13

 For example see: ‘Hydroelectric Power’s Dirty Secret Revealed’, (2th February 2005), New 
Scientist, available at: http://www.newscientist.com/article/dn7046#.VG8_yCKsWSo; Fearnside, 
P. M., ‘Greenhouse Gas Emissions from Hydroelectric Dams: Controversies Provide a 
Springboard for Rethinking a Supposedly ‘Clean’ Energy Source: An Editorial Comment’, 
(September 2004), 66 Climatic Change 1-2, pp 1-8. 
14

http://www.eea.europa.eu/signals/signals-2011/articles/complex-challenges-in-an-
interconnected-world.  

http://www.newscientist.com/article/dn7046#.VG8_yCKsWSo
http://www.eea.europa.eu/signals/signals-2011/articles/complex-challenges-in-an-interconnected-world
http://www.eea.europa.eu/signals/signals-2011/articles/complex-challenges-in-an-interconnected-world
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Of all human uses of the sea, and particularly in the economic context, 

none is more contradictory than that of exploitation of its resources. 15 

Hargrove’s view that: “the incentives to exploit resources are huge and 

irrepressible. Growth in demand for natural resources are likely to continue 

unabated”16, would seem to ring true given the expansion of populations and 

consumption with the rapid acceleration of the BRICS17 economies. Although 

MRE development can be distinguished from such undertakings as a possible 

antidote rather than a cause, there are clear analogies to be drawn between 

past endeavours in humanity’s hunt for energy sources: the whaling industry of 

the eighteenth and nineteenth centuries and our voracious fossil fuel 

exploitations. At a great natural cost, both provided, and the latter continues to 

provide, much of the world with light and fortune. Both of these activities have 

ultimately become subject to complex legal regimes. Although experiences of 

land resource exploitation and other offshore exploits may not allow for firm 

historical precedents, as we once again turn to the sea for solutions to our 

energy demands, we should proceed with caution lest yet another plunder lay at 

the hands of man.  

Proceeding with caution necessitates the knowledge and incorporation of 

the environmental, economic and social impacts of the sector and its cumulative 

effects, as well as being able to respond to the particulars of specific 

developments (the particulars of and interactions between different 

environments and developments are unlikely to be equivalent). This must also 

incorporate and take account of wider contexts; namely all other uses of the sea, 

                                                
15

 Hargrove, D.L., ‘The Economic Milieu of the Ocean’, Chap 4 in Hargrove, D. L., (ed)., Who 
Protects the Ocean? Environment and the Development of the Law of the Sea, (1975, St. Paul, 
Minn. West Publishing), p 139. 
16

 Ibid. 
17

 This includes the newly emerging or developing industrial nations of Brazil, Russia, India, 
China and South Africa. 
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its users and their impacts (including the coastal zone), and the macro politico-

legal contexts of sustainable development and climate change mitigation 

(Chapter 1). At the heart of assessing the environmental consequences of MRE 

developments lies a familiar internal conflict between environmental protection 

measures, as akin to other sectors, MRE may act “as both a solution to 

environmental problems and as an environmental problem in itself.”18 

The creation of credible governance structures that allow for 

consideration of the range of impacts, incorporates the Precautionary Principle, 

and responds appropriately by creating an overall balance between the three 

pillars of Sustainable Development would obviously be the ideal. The EU has 

responded to this need in the form of maritime spatial planning (considered 

below), an initiative which is not present at the international level, but which is 

reflected in the English system. In spite of this, short of refraining from any 

action that ‘could’ or ‘may’ damage the marine environments, defining 

sustainable management is dependent upon science. 

3.2.2: The catch: science and the law 

A rapidly developing offshore renewable energy sector will undoubtedly 

place pressures on the environmental and ecological aspects of the marine 

environment, increasing the risk of failing to achieve targets under EU law or 

transgressing international law. As developments become larger-scale and 

ubiquitous, impacts (for example on eco-systems) could become aggregated, 

creating more pervasive ‘macro-environmental’ issues that transcend single 

developments. Knowing what these impacts are and legal responses to them 

are therefore intrinsic to the protection of the marine environment, but the 

                                                
18

 Discussed in the context of onshore wind energy: Toke, D., and Strachan P., ‘Ecological 
Modernisation and Wind Power in the UK’, (2006) 16 European Environment, p 155. 
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environmental and ecological consequences of MRE developments on the 

marine environment are far from certain.19 

There are speculative, known and unknown environmental effects of 

MRE, and ecological data in this context in underrepresented.20 International, 

European and national normative environmental standards are generally 

informed by science, but it must be recognised that science is in itself uncertain 

and open to challenge21: scientists have their own values and there are degrees 

of ignorance in terms of what is unknown. A certain degree of uncertainty is 

inevitable, as all notions of ‘facts’ can be contested and be regarded as 

incomplete. 22  In addition, climate change will in itself alter the marine 

environment (e.g. its habitats, species and ecosystems) therefore compelling us 

to also consider what the future marine environment will look like, which is 

unpredictable (i.e. unpredictability diminishes knowledge 23 ) and therefore 

scientifically unclear.  

Furthermore, protecting and planning in aquatic environments is unlike 

the equivalent terrestrial undertaking and our experience cannot be directly 

extrapolated: aquatic management is more difficult as the ‘features’ are more 

fluid (e.g. species in aquatic environments may be transient) and therefore it is 

difficult to gather and refine scientific data. These scientific shortcomings create 

deeper and more composite layers of uncertainty, making it difficult to create an 

adequate politico-legal response. 

                                                
19

 http://www.nerc.ac.uk/using/keprog/mre.asp. 
20

 Gill, A. B., ‘Offshore Renewable Energy: Ecological Implications of Generating Electricity in 
the Coastal Zone’, (2005), Journal of Applied Ecology 42, p 606. 
21

 Stallworthy, M., (2008), p 147 at 6.1. 
22

 Ibid. 
23

 Ibid. 
 

http://www.nerc.ac.uk/using/keprog/mre.asp
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With scientists still grappling with the complex environmental problems, 

the unknown consequences of offshore activities (including MRE developments) 

and the effects of climate change on the oceans 24 , how can impacts be 

holistically assessed and managed? How should the law respond? Stallworthy 

suggests that law works most effectively by applying justice-based notions (i.e. 

recognised rights and obligations frameworks), founded on the ideas of 

responsibility, free will and personal autonomy, but that legal principles and 

processes flourish where factual uncertainties (e.g. scientific or what amounts to 

cause and effect) are minimised.25  This is apposite to the business of science, 

which is inherently uncertain in its practises, hypotheses and supporting 

evidence. This is compounded by the fact that as factors and processes that 

require legal responses become more complex, the more difficult it becomes for 

the law to find solutions, which is precisely what lawmakers face in the context 

of the marine environment. A lack of ‘sound science’26 can inevitably therefore 

act as a catalyst for absolving responsibility from policy and decision makers. 

In the absence of fully comprehending the rate of exchange from sea to 

shore (which we may never absolutely discern), humanity proceeds with great 

uncertainty and therefore with increased environmental risk. These are difficult 

quandaries for the law and marine governance structures, created and 

operating under the law, to respond to and overcome: in the absence of 

unequivocal scientific data to guide the executive, the legislature and the 

judiciary, policy and legal regulation has and is proceeding somewhat in the 

dark. Historically marine environmental protection measures (certainly at the 
                                                
24

 Marine Climate Change Impacts Partnership (Baxter, J. M., Buckley, P. J., and Frost, M. T., 
(eds))., Marine Climate Change Impacts: Exploring Ecosystem Linkages Report Card, (2009), 
pp 1-16. 
25

 Stallworthy, M., (2008), p 147 at 6.1. 
26

 For example as used in the climate change debate and well documented by George Monbiot, 
regular columnist for the Guardian. See, for example: Monbiot, G.,‘Junk Science’: (May 2005) 
http://www.monbiot.com/2005/05/10/junk-science.  

http://www.monbiot.com/2005/05/10/junk-science
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international level) followed scientific evidence in a piecemeal fashion27, but in 

light of the continued degradation of the marine environment this approach 

requires refinement alongside the ability to be contingent on available data.  

In conjunction with the assessment of economic costs, achieving 

consensus and compliance about the cause, seriousness and response to a 

global problem is more likely to occur with increased scientific consensus.28 

However, where this is not possible, such as in the current context of the 

oceans, international law has shown that action can still be taken by utilisation 

of the principle of Sustainable Development and the Precautionary Principle.29 

Where there is doubt as to the effects of a particular activity, these 

environmental approaches should be instrumental in placing limits upon our 

actions.  

3.2.3: The known and potential impacts of MRE development  

Some direct and indirect environmental impacts of MRE developments 

have already been demonstrated or are anticipated on the basis of other 

comparable marine activities30 and unfolding scientific data31: 

                                                
27

 Sands, P., Principles of International Environmental Law, (2003, 2
nd

 edn, Cambridge 
University Press), p 4. 
28

 Ibid., p 6 
29

 Gill, A. B., (2005), p 612. The Vienna Convention 1985 and the Montreal Protocol 1987, 
United Nations Framework Climate Change Convention 1992 and the Kyoto Protocol 1997, 
Straddling Stocks Agreement 1995 and the Cartagena Protocol on Biosafety 2000; a number of 
international judicial decisions (ITLOS) have also been made on the basis of ‘prudence and 
caution’, e.g. New Zealand v Japan and Australia v Japan (Southern Bluefin Tuna cases), 38 
ILM 1624 (1999). 
30

 For example, fishing: see  Blaber, S. J. M., Cyrus, D. P.,Albaret, J.J., Ching, C. V., Day, J. W., 
Elliott, M., Fonseca, M. S., Hoss, D. E., Orensanz, J., Potter, I. C., and Silvert,, W., ‘Effects on 
Fishing of the Structure and Functioning of Estuarine and Near-Shore Ecosystems’, (2000), 
ICES Journal of Marine Science 57, pp 590-602 and Pauly, D., Christensen, V., Guenette, S., 
Pitcher, T. J., Sumaila, R., Walters, C.J., Watson, R.,and Zeller, D., ‘Towards Sustainability in 
World Fisheries, (2002)  Nature 418, pp 689-695; Oil and gas: Holdway,D. A., ‘The Acute and 
Chronic Effects of Wastes Associated with Offshore Oil and Gas Production on Temperate and 
Tropical Marine Ecological Processes’, (2002), Marine Pollution Bulletin, 44 , pp 185-203. 
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 Construction and cable laying disturbance (commissioning, operation and 

decommissioning) - for example vibrations and significant damage to the 

seabed, offshore and onshore aspects affecting sediments, habitats and 

archaeology, with short term and long term implications for biological 

communities. 32  The commissioning and deconstruction phases of 

developments are expected to result in significant displacement of the most 

mobile fauna. During operation, shifts in the temporal and/or spatial 

distribution of mobile fauna or changes in their numbers may also occur as a 

result of changes in the ecosystem (food web dynamics, competition, 

predator-prey relationships and reproduction);33  

 Physical (device structures) – effects on species (notably migratory species) 

and habitats (e.g. collisions, migratory routes, potential nurseries), affecting 

for example benthic communities, birds34, cetaceans, fish and ecosystems 

as a whole. The effects are altered by the location, number, size and layout 

of devices; 

 Atmospheric and underwater noise and vibrations 35  (commissioning, 

operation and decommissioning) - the effects of low level frequency noise 

(100-150 Hz) on humans has been the subject of scientific debate36; there is 

evidence to suggest that marine animals, notably species which interact 

                                                                                                                                          
31

 See, for example, Jackson, S., ‘Wind Power: The Legal and Environmental Issues’, (2005), 
ELFline. 
32

 Gill, A. B., (2005), p 605. 
33

 Ibid., p 610. 
34

 In relation to wind turbines, birds are considered to be at greatest threat, see Fox, A. D., et 
al., ‘Information Needs to Support Environmental Impact Assessment of the Effects of European 
Offshore Wind Farms on Birds’, (2006), Ibis 248, pp 129-144. 
35

 Onshore, the noise generated by wind turbines could cause a statutory or common law 
nuisance (although this argument has failed in the past). This is highly unlikely in the context of 
MRE installation due to their siting (many out of sight and/or hearing of humans), and due to 
their design. 
36

 Jackson, S., (2005), p 4. 
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acoustically (e.g. cetaceans, pinnipeds, teleosts and crustaceans37), and 

birds are also affected by the noise generated by the commissioning and 

operation of such installations, particularly wind turbines38; 

 Electromagnetic fields (operation) – effects on marine organisms (attraction 

or repulsion), electro-sensitive species for example cetaceans, rays and fish 

and possibly magneto-sensitive species (e.g. migratory fish, 

elasmobranches, mammals, chelonioans and crustaceans39);  

 Changes to local water movements (operation) – affecting some aquatic 

species and sediment transportation and deposition40; 

 Visual (operation) - Although there are marked differences between offshore 

wind and wave and tidal and onshore projects41 (with public opposition to 

onshore wind farms being an important consideration of the decision to 

develop more widely offshore42). There may be social impact, affected by 

the location, number and size of devices, layout, design and colour; 

 Antifouling measures – a potential source of pollution. 

 Waste products (decommissioning) – a potential source of pollution. 

Individually and cumulatively, marine legislation and management must 

be equipped to afford appropriate weight to these effects, balancing them 

                                                
37

 Although research as to the effects of anthropogenic noise in the marine environment is 
limited, for example see Popper, A N., and Hastings, M. C., ‘The Effects of Anthropogenic 
Sources of Sounds of Fishes’, (2009), Journal of Fish Biology 75, pp 455-489. 
38

 Gill, A. B., (2005), p 607. 
39

 For example, see Wiltschko, R., Stapput, K., Ritz, T., Thalau, P., and Wiltschko, W., 
‘Magnetoreception in Birds: Different Physical Processes for Two Types of Responses’, (May 
2007), Human Frontier Science Program Journal, pp 41-48 and Wiltschko, W., and Wiltschko, 
R., ‘Magnetic Orientation and Magnetoreception in Birds and Other Animals’, (2005), Journal of 
Comparative Physiology 8, pp 675-693. 
40

 Gill, A. B., (2005), p 607. 
41

 Park, P. D., Energy Law and the Environment, (2002, New York: Taylor and Francis), p 199; 
Strachan, P., and Lal, D., ‘Wind Energy Policy, Planning and Management Practice in the UK: 
Hot Air or a Gathering Storm?’ (2004) 38 Regional Studies 551, pp 553-554 (Scottish context); 
Gill, A. B., (2005), p 606. 
42

 Holder, J., and Lee, M., Environmental Protection, Law and Policy: Text and Materials, (2007, 
2

nd
 edn, Cambridge University Press), p 697. 
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against the overarching contexts and wider impacts on spatial and temporal 

scales. 43  Gill argues that lack of appropriate knowledge of the impacts of 

offshore renewable energy devices is the biggest single problem for the 

integration of ecology into planning and decision processes. 44  Therefore 

precautionary and protective planning and decision making will require the 

involvement of ecologists at all stages in order to assess interactions between 

single and multiple developments on the basis of the existing biological status of 

site(s), the development itself, cumulative effects and other sea uses, the 

resilience of species to the effects of the construction and the ecosystem 

impacts at all phases.  

I do not intend to discuss the details or validity of scientific approaches or 

data, nor the balancing of such impacts in the wider socio-economic contexts, 

but instead will seek to place the proven and projected environmental risks 

associated with MRE development within the context of relevant environmental 

legislation. The starting point for this analysis is international principles and 

environmental law. 

3.3: Public International Environmental Law and Values 

Consistent with the public trust doctrine, the attention of international law 

to environmental degradations (not restricted to the marine environment) was 

“recognition that environmental problems transcend national boundaries.”45 This 

acknowledgement resulted in a new body of public international law, that being 

international environmental law.46 Comprised of treaties and to a lesser extent 

customary law, international environmental protective measures provide legal 
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obligations to be legally enshrined by state parties, requiring transposition into 

domestic law in dualist systems such as the UK.47 

The increasing international awareness and legal attention devoted to 

protection of the marine environment in the late twentieth century was in stark 

contrast to out-dated ideas concerning the infinite capacity of the oceans, once 

seen merely as dumping grounds or resource pools. The mounting concern for 

the condition of the world’s oceans precipitated a wave of legal attentions 

addressing specific marine environmental concerns including (but not restricted 

to) pollution, dumping, biodiversity and protection of endangered species. Borne 

from a number of prodigious and large-scale international conferences, the 

international regimes and principles concerning Sustainable Development, the 

Precautionary Principle, biodiversity and law of the sea provide the foundations 

for regional and domestic marine environmental legal regimes for state parties 

to these conventions. International environmental law therefore not only 

progresses protective measures by way of hard legal rules, but also through 

aspirations and values, which can evolve into hard law.48 The ICJ have stated 

that there is a: 

“General obligation of States to ensure that activities within their 

jurisdiction and control respect the environment of other States or of areas 

beyond national control is now part of the corpus of international law relating to 

the environment.”49  
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This international legal norm has been confirmed in more recent case 

law including Ireland v UK (MOX Plant case)50, heard in the ITLOS in which 

Ireland sought to prevent the UK from commissioning the Sellafield nuclear 

waste processing plant on account of its potential to cause marine 

environmental damage (thereby conflicting with the UK’s duties under UNCLOS 

and the Convention for the Protection of the Marine Environment of the North 

East Atlantic (1992)51  (OSPAR)52  Convention (considered below)); and less 

overtly in Australia v Japan53, Australia brought and won an action against 

Japan for violation of Article VIII of the International Convention for the 

Regulation of Whaling (ICRW), even though it did not directly affect their 

maritime boundaries).54 

At the heart of this vertical legal structure lie a plethora of treaties, 

conventions, directives, Acts of Parliament, secondary legislation and judicial 

decisions, with European and national laws now containing the predominant 

components in the field of environmental law.  

This work by no means incorporates all of these laws or a detailed 

examination of each legislative measure referred to, but seeks to outline the 

main suite of laws and principles that have direct relevance to MRE 

development in English and Welsh waters. Below, the main international, 

European and English (in some cases UK) environmental laws and principles 
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which relate to the marine environment and its protection are outlined, along 

with discussion of their relevance to MRE generation. Some of these legal 

measures are specifically directed at the marine environment, whilst others are 

more general, but nonetheless have applicability.  

The following sections will examine some key milestones in the content 

and development of international environmental principles and laws that have 

direct application to MRE development. 

3.3.1: International Environmental Principles 

 Environmental law and policy is rich with principles that underpin the 

movement of environmental policy and law. These principles reflect the need to 

cut across the international plane, reconcile boundaries, cultures, needs, 

scientific uncertainties, economies and perceptions in an attempt to achieve 

common goals.55 At the international, EU or national levels problems can arise 

in translating these principles into detailed policies and binding laws that then 

become subject to administrative decision making.56 Nonetheless, on its journey 

MRE is likely to come into contact with most international principles. The focus 

here is on three of these values that bear fundamental significance in the EU 

and national legal and administrative arenas in which MRE developments swim.  

3.3.1.1: Sustainable Development  

The core environmental principle of Sustainable Development connects 

human action and the natural realm. It can be found dispersed throughout 

international negotiations and declarations, and forms part of the jus cogens of 

international law. The Stockholm Conference on the Human Environment 
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197257 put Sustainable Development firmly on the environmental law agenda. In 

the wake of several environmental disasters such as the Torrey Canyon oil spill 

in 1967 58  (which in the absence of an overarching treaty were generally 

addressed on an ad hoc basis), the Stockholm Conference was held to house 

discussions relating to pollution, population growth and natural resource 

depletion. 59  In parallel with the UNFCCC negotiations in later years, the 

developed and developing states in attendance faced difficulties in their 

negotiations. Developing nations were driven by the idea of economic growth 

through resource exploitation, whereas the developed nations tended to view 

the depletion of natural resources as degradation to the planet. The Stockholm 

Conference led to the creation of the Stockholm Declaration and initiated the 

creation of the United Nations Environment Programme (UNEP).  

UNEP is responsible for creating standards, monitoring environmental status, 

commissioning projects and facilitating various initiatives, both domestically and 

internationally. The Stockholm Declaration is comprised of a set of twenty six 

political environmental principles that have become the foundations of 

normative international environmental law.  

Principle 1 recognises that:  

“Man has the fundamental right to freedom, equality and adequate condition of 

life, in an environment of a quality that permits a life of dignity and well-being, 
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and he bears a solemn responsibility to protect and improve the environment for 

present and future generations.”  

 

This is supplemented by Principles 2 and 4, which include safeguarding of the 

earth’s resources for present and future generations 

“through careful planning or management…including the air, water, land, flora 

and fauna and especially representative examples of ecosystems.” 

Principle 5 warns against the exhaustion of natural resources. Principle 7 of the 

Stockholm Declaration calls for states to 

“take all possible steps to prevent pollution of the seas by substances that are 

liable to create hazards to human health, to harm living resources and marine 

life, to damage amenities or to interfere with other legitimate uses of the sea.” 

Principles 21 and 22 of the Declaration are most often cited. The first states that 

“the sovereign right of states to exploit their own resources pursuant to their 

own environmental policies, and the responsibility to ensure that activities within 

their jurisdiction or control do not cause damage to the environment of other 

[s]tates or of areas beyond the limits of national jurisdiction.” 

Principle 22 recognises the obligation of states to cooperate to develop 

international law concerning liability and compensation for victims of pollution 

and other environmental damage.  

The original draft of the Stockholm Declaration60  included Principle 20, 

which was regrettably removed as it contained “concessions to state 

unilateralism”.61 Essentially Principle 20 would have entrusted states to inform 

the UN and relevant Member States if they believed that activities or 

developments in their jurisdiction would have “significant adverse effects on the 

                                                
60

 Draft Declaration on the Human Environment, Note by the Secretary General, p 1: U.N. Doc. 
A/Conf. 48/4.  
61

 Goldie, L. F. E., ‘International Maritime Environmental Law Today: An Appraisal’, cited in 
Hargrove, J. L., (1975), p 103. 



170 
 

environment in areas beyond their national jurisdiction.”62 States drew varied 

opinions on the Principle, but fundamentally it was considered by many to 

amount to a reinterpretation of Principles 21 and 22, thereby undermining 

them.63  

It is suggested that alongside the other principles, Principle 20 would 

have strengthened environmental protection by placing an obligation upon the 

state to disclose potential damage, thereby ensuring that the state acts as 

steward and guardian of the environment on behalf of not only their own 

subjects, but on behalf of all. This decision illustrates the inherent tensions 

between multilateral agreements and state sovereignty which can serve to 

undermine environmental protection measures. Given that Principle 22 of the 

Stockholm Declaration provides that states must work to develop compensation 

schemes, this provision is evidence of the endorsement of the ‘Polluter Pays’ 

principle rather than the Precautionary Principle. Put simply, the omission of 

Principle 20 undermined the Principle of Sustainable Development itself. 

The Stockholm Declaration illustrates the growth of the concept of 

Sustainable Development and its principles have direct relevance to MRE 

development. Principles 1, 5 and 21 share a nexus with the climate change 

mitigation agenda; principles 4, 7 and 21 provide a starting point for wider 

sustainability and environmental protection issues connected with MRE 

development. Despite its legal nature, the Stockholm Convention produced little 

more than a list of abstract ideals, which required legal solidification and 

refinement in later international laws.  
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The publication of the Brundtland Report, Our Common Future in 1987 

was the turning point at which Sustainable Development was transcribed as a 

global policy objective. This was later endorsed at the United Nations 

Conference on Environment and Development 1992 (UNCED)64, and in the Rio 

Declaration on Environment and Development (Rio Declaration) in 199265 and 

its accompanying Agenda 21, and later became the focus of the World Summit 

on Sustainable Development (WSSD). 

The Brundtland Report defined sustainable development as: 

“development that meets the needs of the present without compromising the 

ability of future generations to meet their own needs”.66 Although the precise 

definition of the term is still unclear, the World Commission on Environment and 

Development deduced two key concepts from Brundtland’s vague definition67: 1) 

the concept of needs of present and future generations, and 2) the concept of 

limitations imposed by technological and social realities to meet those present 

and future needs. 68  Among the critical environmental and development 

objectives outlined in the Brundtland Report, are: 1) meeting essential needs for 

inter alia jobs, food, energy and water, and 2) conserving and enhancing the 

resource base.69 These have obvious relevance to MRE development which is 

justified as a development required on the basis of current and future needs as 

an alternative to fossil fuels, but which also needs to proceed within the 

capacities of the resource bases (marine and terrestrial) environments within 

which it is placed. 
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Both the Stockholm Conference and Brundtland Report increased 

concern as to global environmental issues and their connection to economic 

development. This culminated in the United Nations Rio Conference on 

Environment and Development (UNCED) which produced the Rio Declaration 

(consisting of twenty seven principles), and represents a major milestone70 in 

the evolution of international environmental law. International environmental law 

had in fact progressed substantially in those twenty years and the Rio 

Conference was an opportunity for the 172 state parties to collate and restate 

normative expectations and to build upon the Stockholm Declaration.  

The key driver of the Rio Conference was the integration on environment 

and development, and to further the international law principle of Sustainable 

Development (and the Precautionary Principle, considered below).71 Rio’s most 

eminent legacy is the positing of these politico-legal keystones of Sustainable 

Development. These keystones are enshrined in the voluntary Agenda 21 which 

comprises the principles and action plan for the UN (and coined the term 

‘Sustainable Development’), regions, nation states and multilateral 

organisations to implement at international, regional and national levels. 

Together, the Rio Declaration and Agenda 21 constitute the framework for 

Sustainable Development in international law 72 , as confirmed in the 

Shrimp/Turtle case73, and furthered by the WSSD.  

Principle 1 of the Rio Declaration highlights the anthropocentric core of 

Sustainable Development. Essentially replicating Principle 21 of the Stockholm 

Declaration, Principle 2 declares that:  
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“States have, in accordance with the Charter of the United Nations and the 

principles of international law, the sovereign right to exploit their own resources 

pursuant to their own environmental and developmental policies, and the 

responsibility to ensure that activities within their jurisdiction or control do not 

cause damage to the environment of other States or of areas beyond the limits 

of national jurisdiction.” 

 

Under Principle 3 notions of equity in development come to the fore, 

clearly identifying that current development needs should not be realised at the 

cost of the environmental and development needs of future generations. (The 

use of the word “equitably” denotes wider fundamental yet delicate notions in 

the international dialogue, eventually leading to the concept of ‘common but 

differentiated responsibilities’ 74  which came to feature prominently in the 

UNFCCC and Kyoto Protocol negotiations). Principle 3 is supported by Principle 

4 which explicitly refers to environmental protection as forming part of the 

development process. This somewhat echoes the format of UNCLOS, under 

which state sovereignty is curtailed (to differing degrees), placing the state in 

the position of trustee for the current and future public. 

Principle 2 indicates that state sovereignty lies at the core of all 

development, but in reality this is restricted considerably by other principles that 

provide that the state can only do so equitably and within the limits of the 

environmental and social capacities and needs. This has fundamental 

consequences for any developments that have transboundary environmental 

impacts, which has particular relevance to developments that create 

consequences in the mediums of air and water. Principle 2 places a specific 

obligation for states to recognise their responsibilities to other states. This is 

synonymous with the idea of the public trust, and exponentially extends the net 
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of beneficiaries to include all mankind rather than solely the subjects of each 

sovereign state. 

The Rio Declaration also includes planning schemes. Principles 18 

(emergency) and Principle 19 (routine) call upon states to assess, inform and 

consult with potentially affected member states where there is a risk of 

environmental harm. This is supported by the International Law Commission’s 

draft articles on the Prevention of Transboundary Harm from Hazardous 

Activities.75 This has direct impact upon the EU and UK marine planning and 

legislative initiatives and can be found enshrined in legislation such as the EU’s 

Environmental Impact Assessment (EIA) directives and their national 

counterparts. 

From these important aspects of the Rio Declaration, and its links to the 

Stockholm Declaration, some key points (some of which may be ubiquitous 

within international law) can be observed. Firstly, these general principles do 

not create binding obligations between states76 (hard law is generally enshrined 

in treaties), but instead formulate guiding principles. In terms of Sustainable 

Development, Rio set substantive and procedural markers that were absent 

from the Stockholm Convention. It is well recognised that even with such 

markers, the operationalisation of the concept has been deficient, perhaps in 

part due to its rather legally nebulous, and malleable nature, prompting the UN 

Secretary General Ban Ki-Moon to reiterate the need for specific markers 

related to this concept at Rio+20.77 
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As international environmental law has evolved in response to specific 

problems it tends to be “thin on commitments, and especially as to control and 

enforcement”78 This is a fundamental weakness of international environmental 

law generally, which only has three institutional methods of control: 1) specific 

criteria to incentivise, 2) data access and reporting, and 3) non-compliance 

mechanisms (sanctions). Where environmental damage can be clearly 

attributed to a particular cause (e.g. pollution from ships), international law has 

flourished, with strict liability offences and compensation available.79 However, 

sanctions can be largely ineffective where ‘diffuse’ causes lead to 

environmental degradation, where proving causation to impose sanctions is 

unviable.80 This is an intractable problem, and lack of effective sanctions is 

further bolstered by the omnipresent cling to state sovereignty.81 

Secondly, the prevention of environmental harm (Principle 2 Rio) is a 

significant provision relating to MRE developments as they are a possible 

‘antidote’ to environmental harm, but which may also serve as the cause, or 

cumulative cause, of marine environmental damage. As a signatory, the UK has 

a general duty under Principle 2 to “ensure that activities within their jurisdiction 

or control do not cause damage to the environment of other States or of areas 

beyond the limits of national jurisdiction.” The missing ‘Principle 20’ of the 

Stockholm Declaration (discussed above) has thankfully been remedied, 

particularly by Principle 19 of the Rio Declaration: a state is under a duty to 
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ensure that their activities do not cause damage to areas beyond national 

jurisdiction and have a corresponding duty to inform other states in advance 

when this may occur. This is arguably an erosion of state sovereignty and 

represents the expansion of the public trust beyond individual nation states on 

the basis of the Precautionary Principle. In the context of marine use where 

transboundary and cumulative damage is hosted rather than being confined 

within jurisdictions, the application of such a Principle could yield protective 

results. If states owe a duty under international law to inform other states of 

offshore activities, policies and laws that may individually and/or cumulatively, 

have significant effects on the marine environment within and beyond their 

jurisdictions, such knowledge sharing could enhance protection of the ocean as 

a whole, rather than being confined to artificial boundaries. This would be an 

advance on ‘connecting the global and local’.82  

Thirdly, the link between the environment and development is a sensitive 

one, for arguments for development are traditionally based upon economic and 

to a lesser extent, social drivers83, and this is often invoked as a counterweight 

to environmental concerns. This is not strictly true of MRE development as 

climate change mitigation can be invoked as the main argument for these 

developments, but to underestimate the political and economic (i.e. industry) 

driving forces behind these developments would be naïve. However, the issue 

illuminates a problem with Sustainable Development: the breadth of the concept 

and its applicability to all human activities. 

At this juncture it should also be appreciated that Sustainable 

Development may be undermined by the principle of ‘common but differentiated 
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responsibilities’ under both the Stockholm and Rio Declarations (Principle 23 

and Principles 7 and 11, respectively), which recognise the varied national 

developmental and environmental contexts “for the purposes of environmental 

standards and policies.”84 Therefore it is the scientific, technical etc. capacities 

of a state that may determine whether they are required to adhere strictly to 

international Principles. This serves to imbalance global environmental actions, 

and where transboundary effects ensue, may have significant environmental 

consequences which undermine international environmental values. 

 At the WSSD Johannesburg summit in 2002, the concept of Sustainable 

Development as a central international principle comprised of three pillars 

(environmental, social and economic) was reiterated. A primary focus of the 

summit was the recognition of the fragmentation, complexity and overlap 

pertaining to this concept in the international regime, and perhaps a recognition 

that the concept of Sustainable Development had “grown unsustainably.”85 

In order to meet the policy challenges of integrating the three pillars, a 

multitude of international, regional and national institutions had and have been 

created. Each pillar of Sustainable Development is overseen by separate 

international bodies (e.g. UNEP), thereby creating lack of coordination and 

reinforcing the divides between competing aims. Calls for strengthening 

international governance and streamlining policy and its implementation in this 

area have been made, and this was the subject of debate at the WSSD. The 

WSSD’s ‘Plan of Implementation’ 86  iterates thirteen objectives to guide 
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institutional reform in this area, including integrating the three pillars of 

sustainable development to limit overlap and strengthen co-ordinated 

governance. 

However, in contrast to previous political debates on the matter, a range 

of targets and commitments were agreed (for example, states agreed to combat 

biodiversity loss (rare species)), but despite the EU’s efforts, no agreement was 

made as to reform the Sustainable Development governance structure nor to 

increase of the use of sustainable energies. A growing number of studies and 

declarations (including the UN Millennium Declaration and the Malmö Ministerial 

Declaration87) have shown that it is the fragmented regime itself that has stalled 

progress towards environmental protection and Sustainable Development 

generally.88 As at Rio, this summit fell short of the reforms needed to improve 

the institutional structure that impairs the realisation of Sustainable 

Development, illustrated by continuing environmental degradation in the face of 

rises in economic and population growth. Underlying this slow movement are 

the disparities and difference in priorities between developing and developed 

nations.  

These issues were raised again at the Rio+20 Conference in 201289, 

which focus specifically on building green economies and creating an 

institutional framework in order to forge greater coordination between the three 

pillars.90 The outcome of Rio+20 is the voluntary document, The Future We 

Want 91  which essentially reiterates many previous principles and reaffirms 
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commitments, but also includes reference to the Sustainable Development 

Goals (SDGs), as yet to be finalised. 

In reality this far-reaching principle requires integration within many 

political spheres; Sands’ describes the existence of an international law of 

Sustainable Development, within which international environmental law is 

encompassed. 92  Under Rio Principle 11, all parties are required to enact 

effective laws, policies, standards and management. The international principle 

of Sustainable Development therefore weaves a thread through the regulation 

of MRE development: from the inception of the nature of these developments, 

their creation, control, monitoring and contributions, renewable energy 

production is perhaps able to be the embodiment of Sustainable Development if 

we can place it within legal boundaries and governance structures which give 

effect to integrated Sustainable Development principles.  

3.3.1.2: The Precautionary Principle 

There have been varying opinions as to whether the Precautionary 

Principle was capable of being a binding general international legal principle.93 

The Precautionary Principle did not appear in the Stockholm Declaration, and 

its inclusion in Principle 15 of Rio represented a further development of 

international environmental principles. Although there exists no single 

authoritative definition of either its contents or scope 94 , the Precautionary 

Principle iterates that where threats of serious or irreversible damage are 

present, lack of scientific certainty as to the nature or degree of that damage 
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should not prevent a state from taking cost-effective preventative measures to 

prevent environmental degradation.  

It is qualified on two counts: “the precautionary approach shall be widely 

applied by States according to their capabilities”, and, in the face of scientific 

uncertainty, the state’s responsibility to take effective measures against 

environmental degradation is also cosseted by the fact that these measures be 

“cost-effective”.  

The principle has been incorporated in numerous later legal measures, 

including the UNFCCC, and particularly instruments relating to the marine 

environment95, such as the Helsinki Conventions and the OSPAR Convention96, 

Article 2(2)(a). It is thought to occupy an uncontested and legitimate place 

within international and EC law. 97  Nonetheless dissent remains, particularly 

from the USA, who have questioned the status of the principle as a principle of 

international law or a fortiori a rule of customary international law. This 

discourse is often centred upon the lack of international hard law commitments 

and lack of regard to the principle in terms of approaches to development.98 The 

principle is prone to raise controversy, as noted by Nicolas de Sadeleer, as 

precaution leaves behind “the realm of rational certainty.”99 

However, in its 2011 Advisory Opinion, the Seabed Chamber of the 

ITLOS took note of “a trend towards making this approach part of customary 

international law.” This has important implications in the context of MRE 

                                                
95

 See de Sadeleer, N., Environmental Principles: From Political Slogans to Legal Rules, (2002, 
Oxford University Press), Chapter 2, section 2. 
96

 32 I.L.M. 1069 (1993). This Convention seeks to control marine pollution from land based 
sources. 
97

 de Sadeleer, N., (2002), p 93. 
98

 World Trade Organization, European Communities: Measures Affecting the Approval and 
Marketing of Biotech Products, (November 21, 2006), WT/DS291/R, WT/DS292/R and 
WT/DS293/R, paras.7.80-7.83 
99

 de Sadeleer, N., (2002), p 91. 



181 
 

development and energy law generally, as the principle can be used to reverse 

the traditional burden of proof.100 Usually, an activity must be shown to cause 

environmental damage (traditionally pollution) before prevention, reduction or 

control of that effect or ‘harm’ can be invoked. Reversing the burden of proof, 

the Precautionary Principle in its most enlightened application, can be invoked 

to ensure that an activity will not cause harm before it is licensed. This however, 

would prove very costly101, hence the inclusion of its invocation when it is ‘cost-

effective’ to do so under Principle 15 of Rio. The costs of obtaining such 

assurances may eventually be transferred to the ultimate user of the energy 

produced by MRE. 

Article 2(2)(a) of the OSPAR Convention is worthy of specific mention at this 

juncture, for it poses particular relevance to MRE developments that have the 

potential to impact upon the North East Atlantic. Under the article, the 

Contracting Parties are bound to take preventive measures when there are: 

“reasonable grounds for concern that substances or energy introduced, directly 

or indirectly, into the marine environment may bring about hazards to human 

health, harm living resources and marine ecosystems, damage amenities or 

interfere with other legitimate uses of the sea, even when there is no conclusive 

evidence of a causal relationship between the inputs and the effects.”  

 

This is a comprehensive article, which would be worthy of replication in 

UNCLOS, EU and national legislative measures for it would heighten the 

effectiveness of the regulatory regime (Chapter 4) by reducing the potential 

risks that may be raised by MRE development.  
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3.3.1.3: The Polluter Pays Principle 

Rooted in Principle 16 of Rio, the Polluter Pays is simple in its mandate, 

which iterates that those responsible for environmental damage must pay for 

that damage to be rectified to meet qualitative and/or quantitative descriptors, 

but it is notoriously difficult to administer effectively in global commons such as 

the marine environment. It is generally used in command control regulations 

and in economic instruments.102 

The principle raises difficult legal and practical issues, such as identifying 

‘the’ polluter, proving causation, cumulative causation, remoteness of damage, 

imposing sanctions (considered above), the equitable distribution of any 

sanctions and retrospective liability. In essence, the Polluter Pays principle is 

not easily translated into a coherent civil or criminal liability system.103 It has a 

place in environmental protection (for example, specific ship pollution incidents) 

but a more limited use in the context of the marine environment.104 

3.4: The Marine Environment and International Environmental Protection 

Instruments  

3.4.1: The United Nations Convention on the Law of the Sea (1982) 

The history of this landmark international Convention was outlined in 

Chapter 2. The overarching objective of UNCLOS is to establish: 

“…a legal order for the seas and oceans which will facilitate international 

communication, and will promote the peaceful uses of the seas and oceans, the 

equitable and efficient utilization of their resources, the conservation of their 
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living resources, and the study, protection and preservation of the marine 

environment.”105 

 

UNCLOS is far reaching and important in terms of marine regulation, and 

contains explicit provisions for the protection of inter alia, the marine 

environment and marine life, fishing, dumping and pollution. Tailing the 

worldwide environmental consciousness, the inclusion of environmental 

provisions was a departure from the previous centuries of the law of the sea, 

which concentrated primarily on maritime delimitations. With negotiations taking 

nine years to conclude and encompassing almost every use of the sea and the 

ability to address future issues and developments, this Convention rightly 

deserves its epithet as the “constitution of the oceans”, and has served as a 

platform for the development of international environmental law relating to 

fisheries, marine living resources, marine biodiversity and perhaps also serving 

as a model for international environmental law generally.106  

It represents the solid foundations of a movement towards marine 

environmental protective measures, perhaps the most important of which relate 

to the control of pollution. Much of the environmental machinery of UNCLOS 

focuses on pollution from ships. This focus has been expanded by international 

and regional legal attentions to pollution from land based sources (e.g. sewage, 

industrial waste, agricultural leaching). Pollution is relevant to MRE 

development mainly due the effects of decommissioning projects (disposal of 

waste) and the possible contamination of the water with antifouling substances. 

Such ‘pollution’ is controlled by UNCLOS and a number of regional treaties (e.g. 
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the London Convention and Protocol (1972 and 1996 respectively107) MARPOL 

1973108; the Convention on Control of Harmful Anti-Fouling Systems on Ships 

2001; the Hong Kong Convention for the Safe and Environmentally Sound 

Recycling of Ships 2009).109 The instruments that pertain specifically to ships 

unfortunately do not apply to MRE decommissioning, and it is unclear whether 

the others may be applied directly to MRE installations. It may be that any such 

‘pollution’ would need to be addressed under other legislation, such as those 

pertaining to conservation measures where, for example, biodiversity has been 

affected. 

Part XII of UNCLOS is entitled “Protection and Preservation of the 

Marine Environment” with articles ranging from specific to general obligations to 

prevent, limit, and control pollution. Part XII applies to the breadth of the 

maritime zones, providing for differing conservation rights and obligations in 

each zone; reflecting the variable proprietary rights of the states, with seaward 

progression through the zones denoting the reduction of the coastal States 

rights, in juxtaposition with the increase in the rights of other maritime states. As 

discussed, UNCLOS expressly allows for the production of energy from water 

and wind but there may well be impacts where such developments are deemed 

to degrade the marine environment: 

 “The introduction by man, directly or indirectly, of substances or energy into the 

marine environment, including estuaries, which results or is likely to result in 

such deleterious effects as harm to living resources and marine life, hazards to 

human health, hindrance to marine activities, including fishing and other 
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legitimate uses of the sea, impairment of quality for use of sea water and 

reduction of amenities.”  

 

It is perceivable that MRE installations themselves could cause harm to 

the environment (as well as impact upon other legitimate uses of the sea), and 

may even be classed as ‘pollution’ under the regime, however this has not been 

ruled upon and is as yet unclear. 

 As discussed in Chapter 2, coastal States have more rights in the 

territorial sea than in the other zones, and from practical and regulatory 

perspectives it is undoubtedly more straightforward for a state to develop MRE 

in territorial waters. However, the resources required are unlikely to be the most 

optimal or suitable in this zone for large-scale deployments in UK waters, and in 

fact are more likely (and are currently) to be deployed in the EEZ.110 In the 

environmental context the state also has the strongest control over 

environmental protection laws and enforcement in the territorial sea. This 

creates an unfortunate incongruity, where the state111 is more likely to permit 

the commissioning of MRE projects, they have less control over the 

environment under UNCLOS, for the EEZ maritime states enjoy freedom of 

navigation and overflight, the laying of submarine cables and pipelines. 

However, the state has jurisdiction to prescribe and enforce laws governing 

exploration, exploitation, conservation and management of living resources in 

the EEZ. 
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Despite this, the EEZ is of great importance to marine environmental 

protection.112 Article 56, also central to the ability of a coastal State to exploiting 

the water for energy, denotes that the coastal State has sovereign right to 

conserve (i.e. protect) living resources. Under Article 61 the state is required to 

“determine the allowable catch of the living resources” in its EEZ, and that it 

must, taking into account the best available scientific available evidence: 

“ensure through proper conservation and management measures that the 

maintenance of the living resources in the [EEZ] is not endangered by over – 

exploitation.”  

 

This is an important provision in the context of MRE, which requires an 

understanding of what constitutes ‘over–exploitation’, as MRE is certainly 

exploitation of the marine environment. It would also require detailed scientific 

data pertaining to the living resources in any proposed site being available as a 

comparator with later studies post-commissioning and post-decommissioning. 

These conservation measures “shall also be designed to maintain or restore 

populations of harvested species at levels which can produce the maximum 

sustainable yield.”113 This would also involve a similar approach to above in 

relation to harvested species such as fish and crustaceans. These two articles 

allow coastal States to apply their own conservation laws to large areas of open 

ocean, providing a basis for protection of the marine environment.  

Article 62 provides further that coastal States are to “promote the 

objective of optimum utilization of the living resources of the [EEZ] without 

prejudice to article 61.” This is a significant challenge which has been at the 

crux of a number of environmental disputes and is by no means specific to MRE 
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projects: reconciling ‘optimum utilization’ and ‘maximum sustainable yield’ has 

proved difficult and reflects the very conflicts which presented themselves at the 

Stockholm 1972 negotiations. As with many such activities in the modern age, 

finding the balance between the competing interests of exploitation and 

conservation is the key (i.e. Sustainable Development), but the provision of 

UNCLOS provide support for both objectives with no clear method to reconcile 

these potentially competing aims. 

Sometimes referred to as “the global commons” (see Chapter 2), in the 

high seas no state may pass any laws concerning marine conservation due to 

lack of jurisdiction under UNCLOS. All states enjoy the same freedoms, 

including navigation, fishing (subject to conditions), to lay submarine cables and 

pipelines and scientific research. “Due regard” must be given to any other lawful 

activities being carried out on the High Seas. This does not directly affect MRE 

development as it seems unlikely that states have the jurisdiction to carry out or 

permit MRE activities on the high seas. 

The freedom to fish is an important right in terms of marine conservation 

and is directly relevant to MRE development as such installations could affect 

fish (e.g. collisions) and certainly migratory fish (and other migratory species). In 

the absence of ‘sustainable yield’ and ‘optimum utilization’ as present in the 

EEZ, Article 116 states that fishing is subject to states’ other treaty obligations 

(i.e. fisheries treaties such as the Common Fisheries Policy114). Importantly, 

Article 118 places a duty upon states to cooperate in conservation and 

management on the High Seas, and under Article 119 states are required to 

determine the maximum sustainable yield using the best scientific evidence 
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available (as in the EEZ). This is extended to consider the effects on species 

that are associated with or dependent upon harvested species with a view to 

maintaining them as well. This is an eco-system based approach. 

Straddling stocks 115  and highly migratory species 116  must also be 

managed collectively by states. Articles 118 and 119 of UNCLOS are generally 

considered to be a flaw of the Convention. In the International Court of Justice 

in Spain v Canada (1998)117 the issue concerned the Estai fishing for straddling 

stocks of turbot on the High Seas, when the vessel was arrested by a Canadian 

patrol boat.118  In the Canadian EEZ the stocks were extensively managed, 

which was not reflected on the High Seas. Spain was outraged by this event, 

arguing that Canada had violated the principles of international law concerning 

freedom of navigation and freedom of fishing on the high seas.119 Spain also 

maintained that Canada infringed the right of exclusive jurisdiction of the flag 

State over its ships on the high seas. Canada contested that in their acceptance 

of Article 36(2) of the Statute of the International Court of Justice that they had 

included a reservation, and as a result under their own Coastal Fisheries 

Protection Act (as amended 1994) the application of the Act extended to include 

the Regulatory Area of the Northwest Atlantic Fisheries Organization (NAFO), 

which in effect removed the jurisdiction of the ICJ to deal with this particular 

issue. The ICJ agreed, and concluded that it had no jurisdiction to hear the case. 

It is noted that Spain’s grievance related to state sovereignty and the entry of 

Canadian seizure of its vessel where the state flag was aloft, whereas Canada’s 

issue related to management of fish stocks under UNCLOS. With such 
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contention over straddling and highly migratory fish, a separate Treaty was 

agreed in order to address these issues.120 

This aspect of the environmental protection measures under UNCLOS 

are symptomatic of the nature of the High Seas as a global commons; ‘flags of 

convenience’ remain a problem, where a state’s ability to punish 

environmentally unsound behavior on the High Seas against the flag-state of 

each vessel is diminished by ships flying flags of (i.e. registered to) states who 

do not subscribe to regional treaties imposing high standards of fishing practice, 

sanitation or pollution control. This is a shortcoming of the High Seas regime 

because it effectively undermines a coastal State’s ability to fulfil its obligations 

under UNCLOS in relation to stocks and yields. 

Part XIII of UNCLOS contains provisions which require states to enact 

domestic marine environmental conservation laws and where possible, to 

enforce them. Article 192 mandates a general duty of the parties to ensure the 

protection and preservation of the marine environment in territorial waters. 

Article 193 is similar to Principle 21 of the Stockholm Declaration, and Article 

194 requires states individually and jointly to take the necessary measures, 

using the best practicable means, to:  

“prevent, reduce and control pollution of the marine environment from 

any source, using…the best practicable means at their disposal and in 

accordance with their capabilities”.  

 

This latter inclusion contains an important caveat, which can provide 

states with the means to evade their responsibilities under UNCLOS and its 

environmental conservation measures as the term ‘best practicable means’ is a 
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matter for interpretation, and it creates the opportunity for states to justify not 

meeting this nebulous standard on the basis of their capabilities (for example, 

economic). This is again symptomatic of the international ‘common but 

differentiated’ responsibilities approach.  

States are required to ensure that their activities do not prejudice the 

environment of other states and must adopt laws and regulations which protect 

the marine environment from pollution emanating from land-based activities, 

seabed activities subject to national jurisdiction, dumping, vessels, and through 

the atmosphere. Much of this has been addressed by EU legislation, considered 

below. This remit has obvious application to MRE developments. 

Article 194(3)(a) has a particular relevance to the decommissioning of 

projects and the disposal of the remaining parts. It is reasonable to assume that 

in the future at least some mechanical parts of a project and perhaps the cable 

will be dumped (or left) at sea. There will be the potential for such dumping to 

conflict with the interests of other users of the sea and to have environmental 

impacts. For example, hazards may be presented to the nets of fishing boats 

and to deep draught vessels.121 However, guidelines exist which seek to deter 

the dumping of installations on decommissioning and which prescribe the 

removal of abandoned or disused installations or structures122, which has since 

been amended by the Protocol to the London Convention. Under this Protocol, 

all forms of dumping are prohibited, unless they are included in the ‘reverse 

list’.123 This ecologically controversial list includes ‘vessels and platforms’ and 

bulky items comprised of steel, iron and concrete. This has direct application to 
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MRE projects which may therefore be permitted to ‘dump’ decommissioned 

structures in UK waters124, (they may or may not be subject to tighter controls 

as part of their leasing/licensing and consenting agreements). 125  Although 

tenuous, it may also be considered that the remnants of projects may be 

considered to be ‘hazardous waste’ under the Basel Convention.126 

Under Article 1(5)(a) of UNCLOS dumping is defined as the “deliberate 

disposal at sea of wastes or other matter from vessels, aircraft, platforms and 

other man-made structures”, and does not include the placement of material for 

purposes 'other than mere disposal'.127 Dumping by coastal States is permitted 

within their own and other states’ EEZ (the latter requires prior approval128, 

provided that it does not impinge upon the rights or the environment of other 

states, or upon areas beyond national jurisdiction). UNCLOS also allows for 

dumping to take place on the continental shelf, provided the coastal State 

adheres to certain rights and requirements similar to those provided in relation 

to the EEZ. Dumping is also controlled by the Convention on the Prevention of 

Marine Pollution by Dumping of Wastes and Other Matter 1972 (generally 

known as the London Convention).  

In respect of the potential for MRE structures to emit ‘pollution’, under 

Article 194(3), four specific sources of pollution are stated:  

“the release of toxic, harmful and noxious substances…pollution from 

vessels…pollution from installations and devices used in exploration or 
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exploitation of natural resources of the seabed and subsoil…pollution from other 

installations and devices operating in the marine environment…”  

 

This Article has a particular application to MRE devices, whether they are fixed 

to the seabed or floating devices such as Wave Energy Converters (WEC’s). 

The anti-corrosion substances (traditionally organo-tin biocides129; banned in 

2003 which led to a resurgence of copper-based paints130) applied to devices in 

order to protect them from saline and organism (e.g. molluscs) infestation and 

to increase longevity, may cause contamination (i.e. pollution) to the marine 

environment during the operation of the device(s). This is well documented and 

legislated for in the context of shipping131, but not in the MRE context. There are 

scientific developments in this area, but most still require economic and 

environmental testing. Bunn and Yokochi have recently carried out testing of 

electrochemical antifouling coatings with simulated aging to 20 years of service 

life132. They state: 

“Coatings developed to serve the shipping industry are generally 

insufficient for MHK [marine hydrokinetic] service due to finite biocide content, 

short service life, and operating condition requirements such as continuous 

movement at elevated speeds. Electrochemical antifouling methods have been 

shown to be effective in the prevention of fouling organism growth on objects 

submerged in seawater”133  

 

The unviability of traditional anti-fouling paints on MRE devices is 

actually positive, and the electrochemical antifouling system developed above is 
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considered to have potential and is considered to be “environmentally 

friendly”.134 From Bunn and Yokochi’s work it is clear that there may be issues 

with the electrochemical antifouling system on WEC devices due to their 

complete submersion (most technologies) and the number of moving parts.135 

Such issues may be less likely to affect wind turbines, with only the mast (i.e. no 

moving parts) beneath the waterline. Therefore, there is currently scientific 

uncertainty as to antifouling substances and the effects of these on the marine 

environment (e.g. corrosive substances entering the water and the effects of the 

degradation of devices). Such substances could therefore fall under the 

auspices of the Basel Convention. Plainly there is a legislative deficit here which 

requires attention. 

The Convention mandates for cetaceans and other marine mammals 

(notably whales and dolphins) to be afforded greater protection than the rest of 

the EEZ and the High Seas by coastal states and other international 

organisations.136 Finally, Article 194(5) mandates that measures “to protect and 

preserve rare and fragile ecosystems as well as the habitat of depleted, 

threatened or endangered species and other forms of marine life” need to be 

taken. This Article has been far reaching, as essentially it encapsulates all 

marine life, habitats and ecosystems, and arguably provides the foundation for 

international law on marine biodiversity. Taken together, Articles 192-196 

clearly show that the scope of UNCLOS is much wider than pollution, but also 

concerns conservation of ecosystems and species. However, the interpretation 

of ‘protect and preserve’ is unclear from the Treaty itself and due to scientific 

uncertainties it is unclear how MRE will impact upon the ecological state of the 
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environment. Below it will be seen how pollution, dumping, protection and 

preservation measures are addressed in other international legal instruments, 

European and English law, which overlay the UNCLOS regime, but are 

considerably farther reaching. 

3.4.2: The Convention on Biological Diversity 1992 137 (CBD)  

Rather than seeing it as distinct, it is more helpful to view marine 

biodiversity protection as a tenet of environmental protection encompassed 

within the legal understanding of Sustainable Development.138 The CBD is a 

multilateral treaty that was opened for signature at Rio (discussed above) in 

June 1992, and which entered into force within eighteen months. 139  Similar 

frictions that had presented themselves between developed and developing 

states at the Stockholm and UNCLOS negotiations were also prevalent at the 

CBD Conference.  

Inspired by the growing global commitment to Sustainable Development, 

it represents: 

“a dramatic step forward in the conservation of biological diversity, the 

sustainable use of its components, and the fair and equitable sharing of benefits 

arising from the use of genetic resources.”140  

 

Its main objectives therefore pertain to the conservation of biological 

diversity and Sustainable Development (or use) of biological diversity, in pursuit 

of which State Parties to the CBD must implement national strategies.  
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The CBD contained no specific reference to the marine environment. 

Based upon the advice of the Subsidiary Body on Scientific, Technical and 

Technological Advice (SBSTTA), the first COP to the CBD identified marine and 

coastal biodiversity as a prevailing issue. Upon the SBSTTA’s advice, COP 2 

adopted the Jakarta Mandate on Marine and Coastal Biological Diversity141, 

clearly classifying marine and coastal biodiversity and its sustainable use as 

high priorities. The SBSTTA also developed a multi-year work programme142, 

which centred, inter alia, upon the basic principles of the ecosystem and 

precautionary approaches and the use of science. The most relevant themes in 

this programme in the MRE context focused on integrated marine and coastal 

management, sustainable use of resources concerned and marine protected 

areas143, for which operational objectives (i.e. implementation) were set.144  

Given the complexity of the issues and the lack of scientific data, only 

slow progress has been made on these themes, but importantly these 

objectives initiated the assimilation of relevant strategies, principles and existing 

international frameworks relating to these themes, in which the second Jakarta 

Mandate 145  plays a key role. The CBDs Nagoya Protocol 146  specifically 

mandates a commitment to a network of marine protected areas by 2020, 

implementation of which can be seen in the OSPAR Convention. 

Many actions required under the CBD were and/or are already the 

subject of other legislation, for example: wetlands under the Ramsar 

                                                
141

 COP Decision II/10. This is the policy aspect of the Mandate. 
142

 SBSTTA Recommendation III/2. Adopted under COP 4 
143

 COP Decision VII/5. 
144

CBD Handbook, Sec IV, Guide to Decisions of the Conference of the Parties Work 
Programmes: http://www.cbd.int/convention/refrhandbook.shtml.  
145

 COP Decision VII/5. 
146

 Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing of 
Benefits Arising from their Utilization (ABS) to the Convention on Biological Diversity, 2010.  

http://www.cbd.int/convention/refrhandbook.shtml


196 
 

Convention 147 , endangered marine species (mammals) under CITES 148 , 

migratory species under the Bonn Convention149, wildlife and habitats under the 

Berne Convention 150  and World Heritage Sites under the World Heritage 

Convention.151  

Most of the regional seas conventions were limited to preventing 

pollution, but with growing scientific knowledge and awareness many of these 

have now expanded to encompass ecosystem and biodiversity conservation. 

For example, the OSPAR Convention and the London Convention152, and a 

number of Protocols have been added to the CBD to protect specific species 

and establish specific marine protected areas. Additionally, Chapter 17 of 

Agenda 21, IMO initiatives (the IMO has amended its agenda pursuant to 

UNCLOS in various ways153), and the WSSD Plan of Implementation and the 

Commission on Sustainable Development’s (CSD) decision on ‘Oceans and 

Seas’154 also further the incorporation of marine biodiversity within related but 

somewhat separate international legal spheres (e.g. shipping, pollution and 

Sustainable Development). 

Birnie et al state that this (and numerous other international measures) 

shows that the UNCLOS and other legislation on land-based pollution have 
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started to protect marine ecosystems.155 However it is argued that increasing 

legal measures does not equate to protection of the marine environment.  

The expansion of the international marine biodiversity legal regime 

clearly illustrates the sectoral and ad hoc approach to marine environmental 

protection.156 How far these different legislative measures are integrated is key 

to understanding the application and the effectiveness of this regime. The 

CSD’s decision (above) recognises that UNCLOS provides the legal framework 

for the conservation and sustainable use of the oceans and their resources due 

to its near-universal ratification.157 This connection between UNCLOS and the 

CBD illustrates the interlocking between treaties on quite distinctive topics and 

the possible development of an integrated legal regime.158   

Understanding international marine conservation law requires 

understanding of a number of international instruments.159 UNCLOS can readily 

be taken to encompass measures aimed at the protection of marine 

biodiversity.160 Article 194(5) of UNCLOS mandates that Member States must 

take measures “to protect and preserve rare and fragile ecosystems as well as 

the habitat of depleted, threatened or endangered species and other forms of 

marine life”. This does not refer to ‘marine biodiversity’, but clearly shows that 

the scope of UNCLOS encompassed conservation of the marine environment 

and is linked to the later CBD and Agenda 21. UNCLOS must now be 

interpreted in light of these later international instruments.  
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Article 22 of the CBD requires state parties to apply the CBD consistently 

with UNCLOS. Prima facie this means that a state’s right to produce energy 

from the waves or wind (i.e. MRE), or the freedom of navigation cannot be 

ignored on the basis of the CBD provisions. This reinforces Article 311(3) of 

UNCLOS, which states that where there is conflict, UNCLOS will prevail. This 

would appear to allow a basis for economic considerations to outweigh 

environmental considerations.  

Fortunately, this is not entirely clear cut as Article 237 of UNCLOS states 

that agreements relating to the marine environment do not have to conform to 

Part XII of UNCLOS (protection and preservation of the marine environment), 

but need only be consistent with “its general principles and objectives”. A 

number of other provisions of UNCLOS also envisage the protection of inter alia, 

fragile or endangered ecosystems and habitats161 and this gives CBD state 

parties premise to show that the CBD falls within the general principles and 

objectives of UNCLOS. 162  This appears to allow CBD state parties greater 

scope to depart from Part XII of UNCLOS than other parts, i.e. they can take 

more stringent measures to protect the marine environment (based upon the 

CBD measures) than Part XII of UNCLOS calls for, for example the creation of 

a protected area, which may involve restricting an UNCLOS state’s ability to 

develop MRE.163 In addition, through application of the principle lex specialis, 

Article 237 overrides Article 311(3) 164  and this positive interpretation would 

serve to enhance protection of the biological diversity of the marine environment 

on the basis of the CBD. Article 22 of the CBD can also be departed from where 

the exercise of UNCLOS rights “would cause serious damage or threat to 
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biological diversity”. This means that state parties to both UNCLOS and the 

CBD cannot justify actions (e.g. MRE development) that would have such an 

effect on the basis of their rights under UNCLOS.165  

The interplay between these provisions would seem to allow for more 

sustainable decision-making. However, in practice any attempt to regulate 

marine biodiversity depends upon a state having ratified both UNCLOS and the 

CBD. UNCLOS parties who are not party to the CBD would therefore be able to 

contest protection measures which impacted upon UNCLOS articles. For 

example, if a state were to create a protected area, an UNCLOS but not CBD 

state party would be able to exert their rights under UNCLOS using Article 311, 

for example to carry out activities in that protected area. This example of 

interplay highlights the pervasion of UNCLOS in any environmental protection 

measures that a state may take at international, regional or local levels.  

3.5: Reflections on the International Marine Environmental Law Regime 

A wide scope of treaties, conventions, protocols, statements, 

declarations and initiatives aimed at the protection of the marine environment at 

the international level may suggest that there is no pressing need for further 

international measures at the current time, yet the unabated degradation of the 

marine environment and overfishing166 continues.  

As with most international law, the contents of international marine 

protection instruments are generally non-specific in nature (i.e. they pronounce 

overarching objectives rather than detailed legislative measures) and they can 
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be duplicitous and are dependent on voluntary ratification. This opens the door 

for decisions relating to economic advantageous activities to take precedence 

over environmental protection measures, undermining the principle of 

Sustainable Development. The oversight of the implementation of these 

measures compounds this as it involves the coordination and integration of the 

numerous organisations involved, although this is not an issue confined to the 

international stage.  

UNCLOS III was an attempt to rationalise and introduce comprehensive 

management of the marine environment. Indeed it was and remains a solid and 

unifying piece of legislation in many respects (for example, jurisdiction), but it 

has been built upon and now interacts with many other fragmented legislative 

instruments which are isolated within unrealistic boundaries of jurisdiction, 

nature, species or pollutant, yet the “marine biological diversity conservation 

problem is essentially ecosystemic.”167  

Detailed laws and enforcement therefore rest with the EU and nation 

states, which is where we now turn to assess the transposition of international 

marine environmental law, and the furtherance of international law by other 

environmental measures in the context of their relevance to MRE development 

in English and Welsh waters.  

3.6: The European Union and the United Kingdom (England and Wales): Marine 

Environmental Protection and Management Regimes 

3.6.1: Introduction 

The interaction between EU and national law currently defines the status 

of marine environmental protection in England and Wales. The EU has 
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enshrined its obligations under international law and a number of regional 

treaties through various strategies and legal instruments. However, as with the 

climate change agenda, the EU has significantly built upon and advanced the 

international legal foundations; creating a substantial portfolio of measures 

which seek to advance the protection and governance of the marine 

environment. This portfolio crosses the boundary from marine environmental 

protection on a sectoral basis to marine governance of EU waters. Sustainable 

Development and the Precautionary Principle are embedded in EU 

environmental law, as will be shown below and is evident in the title of the EU’s 

most recent Environmental Action Programme (EAP VII): ‘Living well, within the 

limits of our planet’.168  

The EU’s ability to monitor and enforce the compliance of member states 

with EU programmes, strategies and laws system is strong in comparison to the 

international regime, as is the ability for individuals to take action against 

Member States. This significantly increases the EU’s ability to enhance 

protection of the marine environment within the jurisdictional reach of its twenty-

eight Member States. Due to the medium of water and its expanse (the EU’s’ 

EEZ equates to 25 million km2)169  any effects felt as a result of the EU’s 

measures may be palpable in areas of ocean outside of its jurisdictional reach. 

This is further supported by the EU’s membership of a number of regional sea 

treaties. Below, a synopsis of the EU relationship with regional sea conventions 

is offered, followed by a short critique of the use of directives in EU marine 

environmental protection. 
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3.6.2: Regional Sea Conventions 

The EU has ratified a number of regional conventions for the protection 

of specific regions170, and three are specific to seas: the OSPAR Convention, 

the Helsinki Convention171 and the Barcelona Convention.172 The UK has also 

independently acceded to the OSPAR Convention173, which has relevance to 

MRE developments in England and Wales as the Convention extends to 

establish co-operation between the fifteen state parties with respect to “all 

human activities that might adversely affect the marine environment of the North 

East Atlantic."174 (As we shall see, this now applies to a much wider audience 

than its signatories). The Convention applies to internal and territorial waters, 

the EEZ and the High Seas (waters, seabed and subsoil)175, and based upon 

both the Precautionary and Polluters Pays Principles176, has particular remits of 

which the following are relevant to MRE development: dumping, marine 

biodiversity, pollution, baseline monitoring of the marine environment and 

hazardous substances. It may not be too far-fetched to suggest that their 

competencies may also come to embrace the MRE industry specifically, as it 

has the oil and gas industries. 
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These conventions form a part of EU and domestic law through differing 

means. A number of regional conventions are symbiotically linked to EU 

Regulations 177 , which have Direct Applicability (Article 288 Treaty on the 

Functioning of the European Union (TFEU) 178 ). However, the OSPAR 

Convention has not been implemented specifically by either a Directive or a 

Regulation. Compliance with these conventions is monitored by the secretariat 

to each convention; the EU has not attempted to take control of enforcement of 

these conventions by its Member States.  

If neither a Regulation nor a Directive is used to specifically implement a 

convention (regional or international) into EU law directly, this is not fatal to its 

enforceability. Technically it is left to the EU Member States to transpose and 

deliver the aims of each regional convention, but in practice these conventions 

may also be implemented through various pieces of EU legislation. For example, 

the OSPAR Convention is given effect through the Habitats and Wild Birds 

Directives (Habitats Directive)179 and the Marine Strategy Framework Directive 

(MSFD). 

Obviously, if a state is already a signatory to a particular convention this 

is a null point; but it can result in a curious circumstance whereby the EU may 

have acceded to a particular international Convention but an EU Member State 

has not, and that EU Member State then ‘infringes’ the convention. In such 

circumstances the Member State will be declared to have infringed EU law, and 
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by proxy, the EU will have infringed the regional convention. In the only case to 

be decided on this matter, Berr Lake (2005)180, the decision of the European 

Court of Justice (ECJ, as it then was) confirmed that EC (as it then was) ratified 

treaties have status in EU Member States’ domestic law.  

 However, the impacts of acceding to regional treaties go further than this: 

as a result of an OSPAR Decision181 Krämer argues that neither the principles 

of Subsidiarity nor Deregulation can solve the problem of decisions being taken 

by the regional sea conventions which have an impact on the EU as a whole182: 

such decisions do not confine themselves to the EU’s competences, but in any 

event the EU is bound by these decisions and therefore is required to take 

action to align its measures with such decisions. In other words, the decisions of 

regional convention secretariats can become part of EU law without following 

the administrative rules laid down in the TFEU. This does not prevent the EU 

from withdrawing from any particular convention or from entering reservations if 

they so wish. 

Although the EU may not transpose the provisions of a regional sea 

convention verbatim, the provisions and themes of these conventions are 

percolated through EU marine legislation, which is mainly delivered by 

directives, and this only serves to reinforce the tethering of the EU states to the 

regional sea conventions. The pervasive nature of these conventions within the 

EU configuration is apparent: all EU Member States are bound.  

                                                
180
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Reference shall be made to the Convention where relevant later in this 

chapter, but firstly the use of Directives in EU regulation shall be considered, for 

this is how the majority of marine legislation is implemented. 

4.6.3: The European Union: The Use of Directives in Marine Matters 

EU environmental protection measures are mainly executed by the 

issuing of Directives. Directives are essentially void of specific targets: they do 

not impose the means, but only the result to be achieved by the state. Therefore, 

they conversely have binding effect but lack reference to explicit measures. In 

international law, treaties may or may not be ‘fleshed out’ by Protocols, but the 

EU places the entire responsibility of completing the detail to Member States.  

This reflects the EU principle of Subsidiarity (Article 5(3) Treaty on 

European Union (TEU)), which seeks to ensure that decisions are as least 

removed from the citizen as possible: if exclusive competency does not lie with 

the EU, then the EU may refrain from taking action if that action would be better 

served at the national, regional or local level. Since the enactment of the Treaty 

of Lisbon 2009, all draft EU legislation must respect the principle.183 It is closely 

connected to the EU principle of Proportionality, which restricts the EU itself 

from going farther than necessary to achieve Treaty objectives. Subsidiarity 

may also be considered to be compatible with the principle of Sustainable 

Development.184 

Article 288 of the TFEU renders that a Directive is generally applicable to 

all Member States, is binding and cannot be applied incompletely, selectively or 
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partially.185 This is of utmost importance in relation to Directives that seek to 

achieve a multi-faceted and holistic objective such as marine environmental 

protection or management. This gives each Member State the control to meet 

its own specific needs within the context of the overarching aim(s) of the 

particular Directive, but in turn this may mean that implementation varies 

considerably between Member States. 

Under Article 4 of the TFEU Member States have an obligation to fulfil 

treaty duties. A state may fail to import a Directive altogether186, may only 

partially transpose it, or may do so only then to breach it. Under Articles 258 

and 259 of the TFEU, the European Commission or another Member State may 

request the Court of Justice of the European Union (CJEU) to rule against the 

Member State for breaching a binding obligation. Member States are required to 

comply with the CJEU’s judgement under Article 260 of the TFEU.  

Clearly, a framework Directive that leaves the details to the member 

states has the potential to fail the test of precision (i.e. it dictates only a result or 

an overall aim). In such a circumstance, let us say where environmental 

damage has been caused by the installation of an MRE array (e.g. habitat 

destruction or collisions), individuals (for example, affected landowners or 

fishermen) would not be able to take action against the developer, but instead 

would have to seek recourse against the state, with the possibility of having to 

take this to the CJEU. Such a situation would undermine EU law and would 

undoubtedly cause delay and perhaps increase environmental damage. This 

has been raised as an issue in relation to the Habitats Directive (see below). 
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The use of Directives to achieve holistic marine environmental protection 

and management is therefore questionable for a number of reasons. Firstly, 

leaving individual member states to implement laws to achieve a result as they 

see fit appears inconsistent with the attempt to create an overarching and 

legally binding marine governance system; it leaves the door ajar for 

inconsistent approaches between states. 187  However, judicial practice within 

states, in particular judicial review, can serve to correct this.188. In R v Secretary 

of State for Trade and Industry, ex parte Greenpeace (No.2) [2000] 189 , 

Greenpeace successfully applied for judicial review of the Government’s 

decision to grant oil production licences on the basis that the government had 

failed to carry out an appropriate assessment of the risks to protected habitats 

and species under the Habitats Directive.  

Secondly, such EU secondary legislation 190  is not subject to the EU 

principle of Direct Effect191: Directives require transposition into Member States’ 

national law (normally within six months to two years), unless the Directive 

relates to the protection of individuals, in which case it will have direct effect, 

which is inapplicable in relation to marine environmental protection (whether it in 

fact does ‘protect’ individuals on human rights grounds is another debate). A 

Member State may well not or only partially implement a Directive, or may do so 

on an ad hoc basis. This has been noted by a number of academics in relation 
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to the implementation of EU environmental legislation192, a circumstance which 

stands to undermine the attempt to create a holistic regime.  

Under Article 4 of the TFEU Member States have an obligation to fulfil 

treaty duties. On expiry of a Directive’s transposition deadline193, under Articles 

258 and 259 of the TFEU, the European Commission or another Member State 

may request the Court of Justice of the European Union (CJEU) to rule against 

the Member State for breaching a binding obligation. Member States are 

required to comply with the CJEU’s judgement under Article 260 of the TFEU. 

The CJEU may allow redress of late or poorly transposed Directives194, or in 

some cases they may find that the Directive has direct effect. In such cases the 

provisions of the Directive must be unconditional, sufficiently clear and precise, 

and even then it will only have vertical direct effect (i.e. only enforceable against 

or by the state).195  

The CJEU may impose pecuniary penalties against the Member State for 

failure to transpose, correctly transpose or breach a Directive, as seen in a 

number of CJEU decisions including Commission v France (2005) 196  and 

(2008)197, Commission v Ireland (2009)198, Commission v Spain (2011)199 and 
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Commission v Greece (2012). 200  The penalties in these cases involved 

significant amounts (for example in the cases involving France above, the state 

was ordered to pay €20 million and €10 million respectively).  

This state liability has an interesting dimension in English law. Under 

Parts 2 and 3 of the Localism Act 2011, the UK government can seek to recover 

any financial penalties issued by the CJEU from Local and Public Authorities 

where those authorities or their decisions are found to be the ‘cause’ of the 

infringement. As will be seen, such authorities play a role in regulating MRE 

projects and therefore may become liable (or partially liable) for condemned 

infringements of relevant EU Directives resulting from the permissions or failure 

to monitor (i.e. the central government will not pay the CJEU penalty). This may 

serve to strengthen the regulatory procedures, and in the context of marine 

environmental protection may serve to enhance the application of Directives in 

practice. Conversely, this could also act as a barrier to MRE development 

applications if authorities become more wary of the potential implications. 

3.6.4: The European Union’s Approach to the Marine Environment 

EU marine environmental regulation is comprised of both policy and law, 

and it is essential to differentiate between these distinct devices. Although in 

places the two facets can be difficult to unpick, as evident in Boyes’ and Elliott’s 

work201, in this context it is the law that is our primary concern, for it is the EU 

Directives, Regulations and case law that have the potential to directly impact 

upon the domestic legal regimes of Member States, and therefore MRE 
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development in England and Wales.202 The quality and functioning of the main 

instruments used by the EU in the marine environmental context will be 

discussed below. 

The EU is prominent on the world stage based upon its membership, 

population and geographical remit, and in its own right has in recent years 

become a dominant force in the sphere of marine environmental protection. 

Under Article 91 TFEU the EU aims to contribute to the solution of global and 

regional environmental problems, but historically has lacked a consistent 

approach to such aims.203 In parallel with global environmental conferences, the 

European Community (EC) adopted its first Environment Action Programme 

(EAPI, running 1973-1977), comprising of principles and priorities to guide 

future policies. The Principles of Sustainable Development, the Precautionary 

Principle and the Polluter Pays principle are central themes, to varying degrees, 

in the EAPs, ensuring that they act as a guide for policies and legislative action 

as prescribed by Article 191 TFEU. For example, the Precautionary Principle 

and Sustainable Development were the guiding principles for policy decisions 

under EAPV.204 

Under Article 141 TFEU, the Precautionary Principle is embedded in 

order to provide a higher level of protection in cases of risk, essentially acting as 

a curb on decision making. 205  However, it is not qualified by reference to 

ignoring scientific knowledge or considerations of cost. Member States must 
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take account of, inter alia, scientific and technical data and the benefits and 

costs of action or inaction.  

In response to societal changes and with environmental protection being 

placed firmly on the international radar, EU maritime policies 206  have 

traditionally focused on single policy areas (e.g. transport and fisheries). The 

legislation inevitably followed suit, and usually developed to tackle a particular 

problem in isolation from other factors 207 , such as Directives relating to 

estuaries, wetlands and coasts. A number of such Directives have applicability 

to marine waters: e.g. the Bathing Water Directive208, Shellfish Directives209, the 

Water Framework Directive210  (WFD) which applies to all water bodies and 

marine waters out to 1nm, the Urban Waste Water Directive211 (UWWT), in 

which the EU only considered waters adjacent to the EU (e.g. the North Sea, 

Baltic Territory and the Mediterranean Sea); and the Common Fisheries 

Policy212 (CFP), although fishing remains a shared competency. (The Integrated 

Pollution Prevention and Control Directive (2008) 213 (IPPC) also arguably falls 

into this category as it focuses on pollution from large industrial installations 

which could have marine impacts through leaching). 
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As with international law, making demarcations on a jurisdictional, 

political, species, pollutant etc. criterion ignores the transboundary medium in 

which these environmental pressures are situated. The EAP VI214 and a 2002 

EU Commission publication 215  placed the marine environment firmly on the 

agenda. In 2006 the European Commission216 published a communication on 

the EU’s maritime policy, which recognised the widespread insufficiencies 

pervading the management and protection of the EU’s marine environment, a 

lasting relic of the sectoral and fragmented history of environmental protection 

at the regional and domestic levels.  

The recognition signalled the birth of the EU’s change of direction 

towards a holistic and multi-sectoral217 approach with regards to protection and 

management of the marine environment, and led to the adoption of the 2008 

MSFD. This was the first EU environmental legislative measure to specifically 

address the marine environment as an interconnected medium, establishing a 

framework from which better marine decisions could be made. Other relevant 

examples of holistic legislative measures include the WFD 218 , the 

Environmental Impact Assessment Directive (EIA) 219 , the Strategic 
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Environmental Assessment Directive (SEA) 220 , the Habitats and Wild Birds 

Directives and the 2014 MSPD which involved consideration of all activities 

including development (for example, MRE) within the context of environmental 

limits.  

These holistic Directives bring other sectoral Directives within their 

overarching scope. These holistic EU policies and legislation are underpinned 

by, and show greater coherence between, the Sustainable Development 

principle, the Precautionary Principle, the Polluter Pays principle and more 

recently, the Ecosystem Approach (CBD). These principles are rightly integral 

components of the new marine governance structure221, and should be given 

effect through licensing, monitoring and enforcement222 at the national level.  

Historically the application of the Precautionary Principle in the UK has 

been problematic on the basis of a lack of scientific evidence or it being 

inconclusive, highlighting that the national application can be the source of 

derogations from the principle, as illustrated by R v Secretary of State for Trade 

and Industry ex p Duddridge and Others.223 In the later decision of Pfizer Animal 

Health v EC Council 224 , the Precautionary Principle’s application and 

interpretation were discussed by the ECJ, and ‘uncertainty’ was found to equate 

to differences in scientific opinions. This interpretation of ’uncertainty’ allowed 

the Precautionary Principle to be applied in this instance, upholding the 
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Council’s decision to ban certain antibiotic additives to animal feed. This 

confirmed that preventive measures may be taken where there is a real risk, 

without the seriousness of the risk being known.   

Although some authors have contended that this decision has eroded the 

principle225, Corkin argues that the ECJ’s approach to regulating risk through 

scientific and lay (agencies, committees and institutions) opinions has evolved 

over a quarter of a century 226  to form a nuanced jurisprudence, which is 

“procedurally activist and substantively deferential” 227 , applying the 

Community’s regulatory process rather than its normative outputs. In essence, 

the ECJ defers to scientific and lay opinions, intervening only when quality 

control is required; i.e. perfecting procedural faults so that competing scientific 

and lay opinions are taken account of through the procedural process.228 This 

means that the ECJ does not act to weigh varying opinions itself, but seeks to 

ensure that procedures allow for this to happen elsewhere in a pluralistic and 

non-heirarchical fashion, by clearly defining functions and allocating authority 

between those who are better placed to make such judgements than the 

ECJ. 229  The Precautionary Principle may therefore come to reinforce 

institutional accountability.230 This approach avoids the Court distorting nuanced 

scientific issues in analogous but subtly different circumstances. Therefore, the 

Precautionary Principle may or may not be applied; insitutions can reason that 
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the principle should be upheld where all available evidence is used to provide a 

convincing possibility of some harm. It may be said that this allows the 

Precautionary Principle to be used as a shield rather than a sword, but this does 

not lead to the conclusion that the principle has been eroded, merely that the 

contours of its application are placed, by the ECJ, within the hands of scientific 

experts and decision-makers, in effect allowing science to lead rather than a 

hard-line application of the substantive principle. This reflects de Sadeleer’s 

analysis that through varying definitions in different legal orders and case-law 

applications, the principle can be “understood in a variety of ways”231, but it also 

necessitates that uncertainty should lead to further scientific research.232 

As such, on the back of the ECJ’s more recent jurisprudence it is difficult 

to conclude with any certainty whether the Court in Duddridge would come to 

the same decision today. The scientific opinion in Duddridge showed that there 

was a possibility of serious harm occurring (a possible link between high voltage 

electricity cables and leaukaemia), but the possibility was not enough to justifiy 

the government taking preventative action233 by lowering the voltage in that 

instance.  On one hand the ECJ’s later jurisprudence on this matter makes it 

clear that the burden of proof has not been reversed; a risk of harm must be 

shown rather than requiring that an activity will not cause harm before it is 

licensed.234 However, as occurred in Pfizer, arguing that a risk is unproven may 

reveal scientific disagreement, which can lead the Court to declare that the 

Precautionary Approach should be applied.235  The decision in Pfizer highlights 
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a “genuine paradigm shift”236 in countering environmental damage through the 

Precautionary Principle:  as opposed to remedial action where state intervention 

takes place post-damage, the principle has evolved to a point where authorities 

are able to recognise potential, possible and uncertain risks, i.e. where there is 

no definitive proof that a threat will transpire.237 This however, does not mean 

than such an approach will be taken in every case. 

The principle has been raised more recently in the English courts in 

Downs v Secretary of State for Environment, Food and Rural Affairs238, which 

departed from the Pfizer decision in the respect that there was scientific 

uncertainty as to the safe distance of pesticide crop spraying, but the Court of 

Appeal applied the precautions as stated in the relevant Directive, despite the 

scientific uncertainty as to their accuracy. This again highlights de Sadeleer’s 

opinion that the principle does not have a singular way of being understood, as 

noted above. 

Tromans has argued that past application of the Precautionary Principle 

was problematic because of the huge financial burdens and loss of 

opportunities without clear scientific justification (and which therefore may have 

been unnecessary).239 Such burdens are likely to fall to the pockets of a specific 

industry or sector (for example, the MRE sector) and may be resisted. There 

are suggestions that the Precautionary Principle may also discourage 

admittance of the seriousness of risks due to retrospective liabilities for past 

endeavours which posed the same risks. Numerous examples of English case 

law have shown that the Precautionary Principle was recognised, but they have 
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historically been unwilling to subject it to intense review: on the basis that it was 

non-justiciable on a case by case basis. However, in the more recent ECJ 

judgment relating to the Habitats Directive, the Waddenzee case240 , it was 

stated that: “Where doubt remains as to the absence of adverse effect on the 

integrity of the site linked to the plan or project being considered, the competent 

authority will have to refuse authorisation.” This indicates that Member States 

have less freedom to derogate from the Precautionary Principle than may once 

have been considered within this specific sphere.  

In November 2013 the EU enacted EAPVII241, (running 2014- 2020).242 

Two central facets of the EAPVII are ‘protecting nature and ecological resilience’ 

and ‘boosting sustainable, resource-efficient, low-carbon growth’243, which align 

comfortably with MRE development initiatives and marine environmental 

protection and planning on the basis of the Ecosystem Approach. The main 

consideration of the scientific evidence takes place under the EIA and SEA 

Directives, considered below (see also above at 3.3.1.2). The approach taken to 

the interpretation of the Precautionary Principle in the Waddenzee case may 

well be strengthened by the Ecosystem Approach to decision making, where 

anticipation of as yet unproved ecosystem wide-implications of developments 

may carry weight in national decision-making and courts.244  
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3.6.4.1: The Ecosystem Approach to Management 

The Ecosystem Approach is described as:  

“…a strategy for the integrated management of land, water and living resources 

that promotes conservation and sustainable use in an equitable way.”245 

 

In respect of the marine environment, the International Council for the 

Exploration of the Sea (ICES) defines it as:  

“…the comprehensive integrated management of human activities based on 

best available scientific knowledge about the ecosystem and its dynamics, in 

order to identify and take action on influences which are critical to the health of 

the marine ecosystems, thereby achieving sustainable use of ecosystem goods 

and services and maintenance of ecosystem integrity.”246 

 

Essentially the Ecosystem Approach is a management system that 

requires the integration of ecological, economic, and social needs. This 

replicates the calls made by the WSSD and other declarations for the increased 

integration of policies and governance structures in respect of Sustainable 

Development. The Ecosystem Approach goes further by placing emphasis upon 

the advancement of scientific understanding of marine ecosystems and on 

strengthening the links between this science, policy and its implementation. This 

also arguably amounts to a redefinition of Sustainable Development, and at the 

very least a modern interpretation.247  The Ecosystem Approach is central to the 
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concept and delivery of sustainability, and retains the idea of ‘productivity’248, 

thereby not precluding development.  

 Elliott states that using the Ecosystem Approach, the main idea of the 

EU’s more recent marine management initiatives is the protection and 

enhancement of the natural system, processes and functioning whilst also 

aiming to deliver ecosystem services from which humans can derive social 

benefits.249 This assessment would seem to align with the EAP VII.  

3.6.4.2: Sectoral v Holistic Measures 

Despite rapid recognition of the seas as an interconnected whole and 

policy initiatives and laws pertaining to holistic management, the sectoral 

approach has left a lasting impression on the European and domestic political 

and legal landscapes. The endurance of this approach cannot be 

underestimated, for it is omnipresent and ubiquitous. This will be evident in this 

chapter, which shows that many of the ‘sectoral’ generation of EU 

environmental directives are still in force and in fact contribute to obtaining the 

‘objectives’ under the later holistic generation of EU environmental directives.250  

The use of sectoral regulation which is superimposed by overarching 

measures may be the standard approach to environmental protection of the 

marine environment, yet how this aligns with truly overarching, holistic marine 
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governance is unclear. Boyes and Elliott suggest that alignment is irrelevant as 

all of the users and uses of the marine area already catered for would still 

require legislative responses, which would demand “a broad amount of 

legislation”251 (i.e. many of pieces of legislation). This implies that whether the 

governance emanates from one piece of legislation or many is not important. I 

disagree with this on the basis of the experience of this research: identifying 

and integrating all of the relevant laws that apply to MRE development has been 

incredibly challenging (and at times inaccessible) precisely because of the 

myriad of policies, laws and bodies involved which are not readily identifiable, 

nor the links between them altogether clear. 

Having access to a single integrated legislative instrument and one 

associated policy statement (regardless of size), which was internally integrated 

rather than being used a repository for separate ‘topics’, would undoubtedly 

improve accessibility, understanding and analysis of the different elements 

involved, from which greater efficiency and value towards the overarching aim 

of sustainability could be derived.  

As it stands, wading ones way through what Elliott and Boyes have 

labelled a ‘horrendogram’ of international law, European Directives and national 

implementation252, is akin to running a marathon to reach the starting line. This 

is not suggesting that there should be a ‘one stop shop’, as entreated by 

industry (the legal hurdles cause immense delay and cost), but more accurately 

that rationalisation of the laws, their implementing bodies and principles 

(including the links between Sustainable Development and the Ecosystem 

Approach) is required. This would increase the potential for sustainable decision 
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making and could also serve to reduce delays and costs for those seeking to 

undertake marine-centred activities (see also, Chapter 4).  

It also should be borne in mind that EU marine environmental protection 

and governance measures are regional, and therefore not every coastal or 

maritime state falls within its remit. This has particular relevance to the MSFD 

and the MSPD: receiving support from non-EU nations to assist (which may 

involve positive or negative ‘action’) EU Member States to achieve their 

objectives is and will remain a difficult task 253 

Below, an outline of the most important designations that will impact the 

siting of MRE developments and which will need to be considered in risk 

assessments is provided. These designations relate to the marine environment, 

coastal and terrestrial areas (reflecting the tripartite geographical remit of MRE 

development). This is followed by an outline of the risk assessment and 

decision making procedures under the assessment Directives in the context of 

MRE development in England and Wales. Lastly, more specific consideration of 

the holistic EU marine Directives will be taken as these instruments impact upon 

the aims which the designated areas are intended to help achieve, and impact 

upon planning, decision-making in the marine environment and the application 

of risk assessment procedures. 
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3.6.5: Designations: Protected Areas 

3.6.5.1: Marine Protected Areas (MPAs) 

The UK has legal commitments under a number of international 

agreements such as the CBD, WSSD and the OSPAR Convention that aim to 

establish an 'ecologically coherent network of MPAs by 2012 which is ‘well-

managed’ by 2016. ‘Well-managed’ involves allowing other legitimate uses of 

the sea to take place alongside protection and conservation. MPAs will also 

help the UK to meet its commitment of achieving ‘good environmental status’ by 

2020 under the MSFD (below). Currently 16 per cent of UK waters are 

designated as MPAs.254 

MPAs encompass a wide range of protections, including living, non-living, 

cultural and historic (e.g. wrecks) resources. Essentially MPAs are a ‘catch-all’ 

as they incorporate most other designations falling under the remit of specific 

EU legislation. The sites in the network will work together to provide more 

benefits than an individual area could on its own, much like the Natura 2000 

system established under the Habitats and Wild Birds Directives. MPAs 

established under international, European and national legislation will all 

contribute to an ecologically coherent network of MPAs. This is a direct 

application of the Ecosystem Approach.255 The JNCC is statutory advisor for the 

government for the identification of these sites. In England and Wales, these 

are designated under the Marine and Coastal Access Act 2009 (MACAA).256 

Below, the designations making up the network of MPAs are considered (A-E). 
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3.6.5.1A: The Habitats Directive and Wild Birds Directive 

Both the Habitats Directive and the Wild Birds Directive have roots in 

international law (the Bern Convention257) and have been directly transposed 

into English law.258 They affect both the terrestrial and marine aspects of a 

proposed MRE development site in England and Wales. Together, these 

Directives are stated to form the cornerstone259 of the EU’s nature conservation 

policy. They also have strong connections to the CBD: the Habitats Directive 

swiftly followed the CBD and are more closely connected by the Nagoya 

Protocol260 which recognises the need for offshore protection and for 10 per 

cent of marine and coastal areas to be protected by an MPA network.261 The 

MPA network is central to the CBD (Articles 2 and 8).262. 

The Habitats Directive provides for the creation of Special Areas of 

Conservation (SACs) and the Wild Birds Directive for the creation of Special 

Protected Areas (SPAs). Together these areas make up the Natura 2000 

network: a collection of connected European sites. Under the Habitats Directive 

the SAC network is comprised of sites of the type listed in Annex I and also 

sites containing the habitats of the species listed in Annex II. These are the 

most important habitats for rare (Annex I) and migratory birds within the EU. At 

the end of December 2013, the UK had 298 marine sites under the Natura 2000 

network. 
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SACs are areas that have been designated as best representing the 

range and of habitats and non-bird species in the EU (Annexes I and II). Under 

the Wild Birds Directive Article 11 prescribes general duties on all EU Member 

States to monitor the conservation status of these sites.  

Traditionally such designations were restricted to onshore and out to 

12nm (i.e. the territorial sea). The Greenpeace (No.2) [2000] 263   decision 

discussed above centred on the UK Government’s decision to only extend the 

Habitats directive to 12nm from the baseline, an implementation that 

Greenpeace contested as being flawed on the basis of research showing that  

the 12nm-200nm areas was a cetacean breeding, feeding, migrating and/or 

rearing site.264 The licensing of oil extraction and therefore such operations in 

this zone were argued to be detrimentally affecting cetacean habitat(s), and 

corals. By failing to implement the Directive to the 200nm boundary, 

Greenpeace argued that the Government was failing to meet the aims of the 

Directive. The European Commission agreed that the Directive should be 

implemented out to 200nm (despite the UK’s EEZ being unclaimed at the time) 

or to the outer limits of the continental shelf. 265  This case illustrates the 

challenges that governments may face when failing to achieve their 

commitments under EU law, although in light of past events and the changes in 

the political and legal spheres since that time, it may be that the UK 

Government will implement appropriately in future (MACAA Part V is an 

example). 
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In UK offshore waters between 12nm-200nm (or the limit of the 

Continental Shelf), the Habitats and Wild Birds Directives are transposed by the 

Offshore Marine Conservation (Natural Habitats & c.) Regulations 2007 (as 

amended)266, which contributes to the national network of MPAs. It is an offence 

to deliberately or recklessly interfere with the protected features of these sites 

(Reg 32 Marine Conservation Regulations 2007); the penalty is limited to a fine. 

MRE developments may therefore interact with onshore and/or offshore 

Natura 2000 designations. Any project or planning application267 that is likely to 

have a ‘significant effect’ must be subject to an appropriate risk assessment of 

the implications (or, more accurately, the known and potential implications). The 

Competent Authorities (country conservation agencies, DEFRA (England) and 

Natural England) identify and recommend onshore sites; the Joint Nature 

Conservation Committee (JNCC) identifies and recommends offshore sites to 

the UK government.  

There are currently sixteen SACs in UK offshore waters and four which 

contain inshore and offshore waters. The JNCC has submitted proposals to the 

government which it believes will finalise its designation of offshore SACs.268 

There are 108 SPAs with marine components but only three are entirely marine 

based. It is suggested that the offshore SPA and SAC designations are 

inadequate in terms of their number, and the JNCC is currently reviewing this. 

The government may grant a development application if it will not 

“adversely affect the integrity of the site concerned.”269 However, this may be 

overridden (if there are no alternative solutions), if a plan or project has 
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“imperative reasons of overriding public interest, including those of social or 

economic nature.”270 This is an interesting facet of the Directives and has direct 

relevance to MRE projects, which could quite feasibly be considered to be ‘in 

the overriding public interest’ due to their projected contribution to climate 

change mitigation, economic benefits through the creation of a new industry, 

and social benefits through the creation of clean energy and jobs. It is easy to 

envisage that Natura 2000 sites may be side-lined in favour of such robust 

arguments. However, the JNCC state that development271 is one of the main 

causes of the loss of habitat and wild species, which may act as a balance on 

these arguments. This is however, idealistic. The JNCC will consult with the 

Marine Management Organisation (MMO) or other licensing authority (see 

Chapter 4) on such matters. 

Where such decisions are made, the Member State is under a duty to 

‘compensate’ for the loss of a Natura 2000 site by taking measures to ensure 

the overall coherence of the Natura 2000 network, for example, by creating 

another designation in another favourable area as a replacement for the lost 

habitat. The European Commission is required to be informed of those 

measures.272 Where MRE development is concerned, this raises a number of 

points. Firstly, such Natura 2000 designations are made on the basis that a 

particular habitat or species is present at that site; therefore it is not such a 

simple matter as redesignating the site, for a different site is unlikely to host the 
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same distinctive features (for example, see 3.6.5.1D below, where such 

designations interact with SSSIs). Secondly, such an approach has implications 

for the ‘joined up’ network of designations, where difficulties may also arise in 

finding another suitable site in the required geographical area. Thirdly, overall 

this approach has the potential to lead to an overall loss of protected habitat 

under the Natura 2000 scheme, or protected habitat that is of lesser ecological 

‘significance’ than that which has been damaged by a development. 

3.6.5.1B: The Ramsar Convention on Wetlands of International Importance273 

Ramsar sites are designated under the Convention on Wetlands of 

International Importance. 274  The Ramsar Convention is an example of a 

regional treaty that has expanded in scope over time, as it was originally 

intended to protect sites of importance (especially waterfowl habitats), but now 

addresses all aspects of wetland conservation and use, recognising wetlands 

as ecosystems that are essential for biodiversity conservation in general and for 

the well-being of human communities. Articles 1(1) and 2(1) (along with 

Appendix 7) of the Convention adopt a broad definition of wetland, which 

includes:  

“areas of marsh, fen, peatland or water, whether natural or artificial, 

permanent or temporary, with water that is static or flowing, fresh, brackish or 

salt, including areas of marine water the depth of which at low tide does not 

exceed six metres." Wetlands "may incorporate riparian and coastal zones 

adjacent to the wetlands, and islands or bodies of marine water deeper than six 

metres at low tide lying within the wetlands".  

 

These sites are likely to affect the intertidal and terrestrial aspects of 

MRE developments, most notably where the cable comes ashore, ranging from 
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a maximum offshore element of 6ft water depth at a low tide, the foreshore, to 

any designations made onshore. The latter may also involve implications for the 

positioning of an onshore substation. JNCC information shows that bays and 

coves make up a large number of the current designations.275 Additionally, the 

descriptor for these designations is broad and Ramsar Sites fall within the 

overarching MPA scheme, therefore there is a strong chance of interaction with 

these designations with part or all (in rarer circumstances) with potential MRE 

sites. 

3.6.5.1C: Marine Conservation Zones 

Marine Conservation Zones (MCZs) can be established to protect 

nationally important marine wildlife, habitats, geology and geomorphology and 

can be designated anywhere in English and Welsh inshore and UK offshore 

waters. They are established under Part V of the MACAA 2009. The 

overarching vision of the legislation is outlined in DEFRA’s Safeguarding Our 

Seas Report, under which the vision is to achieve ‘clean, healthy, safe, 

productive and biologically diverse oceans and seas’276  by putting in place 

enhanced marine protection and management measures. These sites are 

intended to halt the deterioration of the UK’s marine biodiversity, promote 

recovery of damaged ecosystems to meet the UK’s commitments under 

OSPAR, the MSFD and the CBD. 

MCZs are not intended to duplicate the designations under the Habitats 

and Birds Directives, but should complement them, helping to form the 

ecologically coherent network of MPAs, but in reality they are anticipated to 
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become the principal designation for nature conservation purposes in the UK, 

but this as yet remains to be seen. They are designated on a scientific basis, 

but unlike other MPAs, socio-economic factors may also be taken into account 

when identifying new sites, perhaps linking to the Sustainable Development and 

Ecosystem Approach more coherently than other designations. 

They are supported by the JNCC (12nm-200nm or the outer limits of the 

continental shelf under s147(1)(c) MACAA), Natural England and the 

Countryside Council for Wales, who have developed Ecological Network 

Guidance277  designed to help regional MCZ projects to select sites in pursuit of 

the MPA regime. Natural England is under a statutory duty to publish advice on 

conservation, objectives and operations that may affect MCZ sites278 and under 

s127 MACAA the JNCC is advisor to all public authorities involved in their 

designation and management. The selection of the sites has been delivered 

through four MCZ projects covering the South West, the Irish Sea, the North 

Sea, and the South East, and is led by the JNCC and Natural England with 

each project being steered by a stakeholder group.279 

Twenty seven zones have been designated under various orders in 

English and Welsh waters280, but only five of these are situated offshore, the 

most famous of which being Lundy Island, which is classified as an MCZ, a 

SAC and is a no-take zone (such restrictions are decided on a case by case 

basis).281 The success of the MCZ regime is therefore as yet unproven as it is 

still in relative infancy. It can be argued that the greater degree of restriction 

placed on a zone, the less likely an MRE developer will be to develop in that 
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area. Although it will be highly unlikely that any such developments would be 

consented in any of the MPAs on the basis of disturbance so that full recovery 

of a site may be observed282; it may be that commissioned developments could 

become designated protected sites in themselves due to the restrictions placed 

upon fishing, navigation, recreation etc. on the basis of safety, but this has yet 

to be seen. 

Damaging the protected features of an MCZ in the UK can result in the 

committing of a criminal offence under s140 of the MACAA. The damage has to 

have been caused by intentional or reckless conduct, regardless of whether 

they are aware of the status of an MCZ’s protected features (s140(2)-(3)). A 

penalty of up to £50,000 may be imposed (s140(4)). This could affect MRE 

developers, and in reflection of the economic benefits of such developments, 

the fines are likely to be at the higher end of the spectrum (s140(5)). However, if 

a developer has undertaken the requisite risk assessments, thereby obtaining 

the necessary licences, they may be able to justify any such damage on the 

basis of having ‘lawful excuse’ (ss140(1)(a) and 141).   

There is no doubt that MRE development proposals will interact with 

these relatively new and particularly wide-ranging designations (living and non-

living elements).  There has been a slow progression in designating MCZs. The 

remit of their designation is very wide but their initial designation and 

permissible activities within them are subject to social, economic and ecological 

considerations. Research shows that economic considerations have continued 

to play an overpowering role283, and where MRE and MCZs collide, this is a 
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potential way for such designations to be undermined from the outset, or at a 

later stage. 

3.6.5.1D: Sites of Special Scientific Interest (England and Wales)  

Over half of the 4,100 Sites of Special Scientific Interest (SSSIs) in 

England are also designated as SACs, SPAs or Ramsar sites. Many others are 

also national or local nature reserves (see below). The SSSI series has 

developed since 1949 as the suite of sites providing statutory protection for the 

best examples of the UK's flora, fauna, or geological or physiographical features. 

These sites are also used to underpin other national and international nature 

conservation designations. Most SSSIs are privately-owned or managed; others 

are owned or managed by public bodies or non-governmental organisations. 

The SSSI designation may extend into intertidal areas out to the 

jurisdictional limit of local authorities, generally Mean Low Water in England. In 

Wales, the limit is Mean Low Water for SSSIs notified before 2002, and, for 

more recent notifications, the limit of Lowest Astronomical Tides (LAT), where 

the features of interest extend down to LAT. Boundaries sometimes extend 

more widely within estuaries and other enclosed waters, and in England and 

Wales there is specific provision for marine SSSIs beyond the low water mark. 

Originally notified under the National Parks and Access to the Countryside Act 

1949, SSSIs now fall within the Wildlife and Countryside Act 1981. Improved 

provisions for the protection and management of SSSIs were introduced by the 

Countryside and Rights of Way Act 2000 (applies to England and Wales).284 

Under the Marine and Coastal Access Act 2009 there is the ability to de-
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designate an SSSI in England or Wales that is below the low water mark if it 

would be more appropriately managed as an MCZ. This signifies a move 

towards a more consolidated and holistic offshore set of MPAs. However, as 

many SSSIs are designated in conjunction with other protective measures, this 

may pose problems for MRE developers, as this can serve to enhance the 

protection of the particular site, making applications (EIAs) more onerous. 

Applications for MRE projects will also involve considering whether the 

development would cause the SSSi to deviate from the ‘favourable condition’ 

target as set by the England Biodiversity Strategy 2020. The fauna and flora 

within many SSSIs also carry international significance, and as such should 

carry weighting against development proposals in many circumstances. 

3.6.5.1E: Marine Nature Reserves (MNRs) 

MNRs are established under the Wildlife and Countryside Act 1981 in 

England and Wales. The introduction of the MACAA 2009 means that MNRs in 

England and Wales are to be replaced by MCZs. Although not officially 

recognised as forming part of the MPA network, their re-designation under the 

MACAA 2009 will necessitate this change of status. Their designation requires 

the agreement of statutory, voluntary bodies and interest groups. The purpose 

of these designations is to conserve marine flora and fauna and geological 

features of special interest, while providing opportunities for study of marine 

systems. They are a mechanism for the protection of nationally important 

marine and subtidal areas.285 A number of voluntary marine nature reserves 

(vMNRs) have been established by agreement between non-governmental 

organisations, stakeholders and user groups, which have no statutory basis and 
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therefore will not be automatically reclassified under the MACAA 2009; this may 

represent a missed opportunity for enhancing protection, but an opportunity for 

MRE developers to side-step statutory measures where vMNRs are present 

rather than MNRs (MCZs). 

3.6.5.2: Non-MPA Designations 

There are a number of other statutory and non-statutory designations 

which fall outside of the MPA network, but which may also restrict the areas in 

which a development can proceed or mean that some MRE sites will be 

restricted as to materials and/or placing of devices, cables and substations. 

3.6.5.2A: National Nature Reserves (NNRs) 

There are 224 designated NNRs in England. These sites are examples 

of some of the most important natural and semi-natural terrestrial and coastal 

ecosystems. They are managed for habitat conservation and to provide 

opportunities for scientific research into the habitats, communities and species 

represented within them. They are considered to be natural heritage interests. 

NNRs are declared by the statutory country conservation agencies under the 

National Parks and Access to the Countryside Act 1949 and the Wildlife and 

Countryside Act 1981.286  

143 NNRs are managed by Natural England, although some are 

encompassed within privately owned areas, or are managed by other bodies 

such as the National Trust or the Forestry Commission. The official map287 of 

England’s 224 NNRs illustrates that many lie on coastal boundaries, and 

despite not forming part of the MPA designations, they serve important societal 
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functions as well as protecting geological and environmental features. This may 

serve as an important method of defence against MRE applications where 

NNRs are designated. 

3.6.5.2B: Local Nature Reserves (LNRs) 

Local Authorities may designate LNRs under the National Parks and 

Access to the Countryside Act 1949. Local Authorities are required to consult 

with the relevant statutory nature conservation agency (e.g. DEFRA). As with 

NNRs, LNRs are declared and managed for nature conservation, and to provide 

opportunities for research and education, and for public enjoyment.288 They do 

not have offshore application but may be relevant to the terrestrial components 

of a site. However due to the local designation and management of LNRs, they 

may be less robust at deflecting nationally and internationally important MRE 

applications  than other national, European or international designations. 

3.6.5.2C: Sensitive Marine Areas (SMAs) (England) 

These are non-statutory marine areas in English waters that rely on 

users and local communities for sustainable management.289 They are based 

on the Ecosystem Approach.  Due to their non-statutory and local nature, this 

could leave SMAs vulnerable to MRE development proposals.  

3.6.5.2D: Areas of Outstanding Natural Beauty (AONBs) 

As the title suggests, these designations are aimed at preserving natural 

beauty in England and Wales. Under the regulating statutes, ‘natural beauty’ 

encompasses wildlife, physiographic features and cultural heritage, landscape 
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and scenery.290 There is a strong emphasis on the socio-economic needs of 

local communities. AONBs are designated under the National Parks and 

Access to the Countryside Act 1949, amended by the Environment Act 1995. 

The Countryside and Rights of Way Act 2000 clarifies the procedure and 

purpose of designating AONBs.  These sites are therefore of national 

importance with socio-economic (including tourism) impacts, and conflicts with 

MRE proposals may therefore cause issues for the development. However, 

unlike situations where onshore wind energy proposals have come into conflict 

during the public consultation stage, it may be that the offshire elements of 

developments cause less ripples in the AONB context offshore, particularly with 

wave and tidal devices that are often not visible at the surface, or have less 

visual impact than wind turbines. 

3.6.5.2E: Heritage Coasts (England and Wales) 291 

A Heritage Coast is a section of coast exceeding one mile in length that 

is of exceptional scenic quality, substantially undeveloped and containing 

features of special significance and interest. Despite the absence of a statutory 

designation process, these sites often fall within the boundaries or AONBs or 

National Parks.292 They are ‘defined’ rather than designated and are agreed 

between English Local Authorities and Natural England or the Countryside 

Council for Wales. These types of designations will incur similar considerations 

to the AONBs in the context of MRE development, as above. These types of 

designations may increase with the inception of coastal access under the 

MACAA 2009 although they have no substantive force where an AONB or other 
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statutory designation is not also present, and therefore lone Heritage Coasts 

may be vulnerable where developments are proposed. 

4.6.5.2F: Biogenetic Reserves Network (Council of Europe)293 

Biogenetic reserves are stores of genetic material and are representative 

examples of various types of natural environment in Europe. Their selection is 

based on their value for nature conservation and protected status based on four 

criteria: 'typical', 'unique', 'rare' and/or 'endangered' which can be applied to 

habitats or species. They are usually already designated as a SSSI, and 

therefore the considerations outlined above in the context of MRE development 

will be relevant. 

3.6.5.2G: World Heritage Sites  

Encompassing terrestrial and/or marine areas, World Heritage Sites are 

designated to meet the UK's commitments under the World Heritage 

Convention.294 There are currently twenty-eight WHS sites in the UK. These 

sites are designated for their globally important cultural or natural interest and 

require appropriate management and protection measures. The UK National 

Commission, the UK Government and UNESCO work together to identify, 

protect, conserve and promote these sites, and therefore such designations 

may prove to be issues for terrestrial and/or marine componenets of proposed 

MRE developments. 
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3.6.5.3: Reflections on Designations 

There are a significant number of protective designations under various 

pieces of legislation emanating from international, EU and national law. There 

will inevitably be designations that overlap (e.g. Lundy Island), and this is 

considered to be an enhancement of an ecologically coherent network. It is also 

clear that terrestrial and/or marine areas subject to overlapping (and not 

necessarily duplicatory) designations in effect receive greater protection from 

potential MRE developments. Not only do multiple designations incur greater 

consideration for any EIA, where designations are statutory, have national 

and/or international standing, and which serve socio-economic purposes, will 

cause greater hurdles for developers. Additionally, designations under the MPA 

regime (i.e. connected designations) will incur a more complex environmental 

analysis, in line with the Ecosystem Approach. In such circumstances where the 

impacts may not yet be apparent, the Precautionary Principle can serve as an 

important protective and anticipatory approach, as discussed above at 3.6.4. 

Where demarcations are made between England, Wales, Northern 

Ireland and Scotland, collaborative agreements will be required in order to 

produce the MPA network. The same rings true of managing areas that meet 

the boundaries of neighbouring waters, for example, at Dogger Bank and the 

Bassurelle Sandbank. 295  Without such collaboration and consideration of 

combined and cumulative impacts, there is the potential for the Ecosystem 

Approach to be undermined. 

These sites must be taken into consideration as part of the risk 

assessment of a proposed MRE site, and developers may be severely restricted 
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in their opportunities for deployment by the presence of a designated site(s). 

Whether a development is permitted to proceed in such an area will obviously 

be dependent upon the precise protected elements of the site, and the risk 

posed to those elements and connected areas by the development’s 

commissioning, operation and decommissioning. As part of the Ecological 

Approach, the environmental ‘pillar’ is decided on the basis of scientific 

evidence, which is balanced with the socio-economic factors involved in a 

particular project. The precise risk assessment procedures and requirements 

emanate from the Environmental Impact Assessment Directive (EIA) and are 

also affected by the Strategic Environmental Assessment Directive296 (SEA). 

3.6.6: Risk Assessment and Decision Making 

3.6.6.1: Environmental Impact Assessment Directives297 

In the face of scientific uncertainty, the assessment of risk becomes 

paramount. This involves an assessment of a) the nature of the hazard (i.e. 

MRE installations), b) the vulnerabilities of a system to that hazard, and c) 

potential impacts of the interface. 298  Stallworthy299  states that the latter two 

necessitate investigation into the probability of occurrences or effects. As 

discussed above, in the “absence of calculable, quantifiable or predictable 
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effects”300, the more difficult this task will be, and the longer the chain of cause 

and effect, the greater the unpredictability of any impact.  

Proposed projects listed in Annex I of the EIA Directive require the 

developer to carry out an Environmental Impact Assessment (EIA) of the 

proposed project; for those listed in Annex II it is at the discretion of the member 

state to decide whether an EIA is required.301 Wave and tidal developments are 

not included in Annexes I or II (although installations harnessing wind power for 

energy production are included 302 ), but some of the significant licensing 

legislation (Chapter 4) which regulates such developments has been affected 

by the EIA Directive, and as such MRE developments have been caught by this 

wave of national statutory instruments and therefore the Directive’s conditions. 

It is also apparent from the decisions in R (Gilbert) v Secretary of State for 

Communities and Local Government [2014]303, R (on the application of Loader) 

v Secretary of State for Communities and Local Government [2012]304 and R 

(on the application of Catt) v Brighton and Hove City Council [2007]305 that the 

decision as to whether an EIA is necessary is made on the basis of whether the 

project is likely to have significant environmental effects. This would necessarily 

catch all MRE projects, even on the sole basis of commissioning the project. 

The preceding Environmental Impact Assessment Directive 306  (EIA) has 

been implemented by a large number of domestic regulations. 307  Domestic 
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provisions are likely to be amended in light of the 2014 consolidated EIA 

Directive. Those with direct relevance to MRE developments, and which reflect 

the tripartite development area are: 

 The Harbour Works (EIA) Regulations 1999308; The Harbour Works (EIA) 

(Amendment) Regulations 2000309 (affecting all harbours, docks, piers and 

ferries); 

 The Electricity Works (EIA) Regulations 2000310;  

 The Pipe-line Works (EIA) Regulations 2000311 (Affecting the Pipe-lines Act 

1962)312; 

 The Transport and Works (Applications and Objections Procedure) (England 

and Wales) Rules 2000. 313  The Transport and Works (Assessment of 

Environmental Effects) Regulations 2000 (England and Wales)314 (affecting 

applications under s 6 of the Transport and Works Act 1992); 
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 Environmental Impact Assessment (Land Drainage Improvement Works) Regulations 1999 
(SI No. 1783); Environmental Impact Assessment (Fish Farming in Marine Waters) Regulations 
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 The Water Resources (EIA) Regulations 2003315; 

 The Marine Works (EIA) Regulations 2007316 (applies to projects listed in 

Annex II of the EIA Directive). Wave and tidal are not included in this list. 

 The Town and Country Planning (EIA) (England and Wales) Regulations 

1999 317 ; The Town and Country Planning (EIA) (England and Wales) 

(Amendment) Regulations 2000318 (affecting applications under the Town 

and Country Planning Act 1990) and the Town and Country Planning 

(Environmental Impact Assessment) Regulations 2011.319 

An EIA is an assessment of the negative and positive impacts on the 

natural, social and economic aspects of a development and is used to support 

consents and licensing applications to ensure that consideration of these 

impacts is present in decision making. In essence, the EIA framework is based 

upon the preventive rather than curative approach: a demonstration of the 

Precautionary Principle in practice. During the EIA, developers are required to 

prepare an Environmental Statement (ES). The costs for the commissioning 

and competing of an EIA are borne by the developer, but these have been 

shown to average at 0.5 per cent of the overall capital cost of the project.320 

They can also been lengthy, taking 6-12 months, with the ES taking a further 2-

3 months. The 1996 European Commission study found that there were multiple 

benefits to undertaking the EIA as key environmental issues were identified, 

leading to an altered and improved project design in terms of its reduced 
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environmental impact. 321  The RCEP has previously noted that scoping 

increases the accuracy of projected impacts322 

The contents of the ES are prescriptive and are outlined in each Regulation 

(as a Schedule); the supply of information as referred to in the EIA Directive is 

as follows: 

1. Description of the project, including in particular: 

 a description of the physical characteristics of the whole project and the 

land-use requirements during the construction and operational phases; 

 a description of the main characteristics of the production processes, for 

instance, nature and quantity of the materials used; 

 an estimate, by type and quantity, of expected residues and emissions 

(water, air and soil pollution, noise, vibration, light, heat, radiation, etc.) 

resulting from the operation of the proposed project. 

2. An outline of the main alternatives studied by the developer and an indication 

of the main reasons for this choice, taking into account the environmental 

effects. 

3. A description of the aspects of the environment likely to be significantly 

affected by the proposed project, including in particular: population, fauna, flora, 

soil, water, air, climatic factors, material assets, including the architectural and 

archaeological heritage, landscape and the inter-relationship between the 

above factors. 

4. A description of the likely significant effects of the proposed project on the 

environment resulting from: 
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 the existence of the project; 

 the use of natural resources; 

 the emission of pollutants, the creation of nuisances and the elimination of 

waste, and the description by the developer of the forecasting methods used 

to assess the effects on the environment. 

5. A description of the measures envisaged to prevent, reduce and where 

possible offset any significant adverse effects on the environment. 

6. A non-technical summary of the information provided under the above 

headings. 

7. An indication of any difficulties (technical deficiencies or lack of know-how) 

encountered by the developer in compiling the required information.323 

The consenting authority (Secretary of State) may provide a Screening 

Opinion on whether the development falls within the ambit of the Directive and 

the Regulations and whether an EIA is required (a procedure determined in the 

Directive and the Regulations), if so requested by the developer. The pertaining 

question is whether the development is likely to have a serious environmental 

impact. This can be supplemented by a request from the developer for a formal 

Scoping Opinion as to the data that must be included in the ES; this may be 

ensured by the relevant authority issuing a ‘scoping direction’, detailing the 

information that should be included in the ES. Although these prior opinions are 

not compulsory, the consenting authority will not proceed with the application 

until a screening opinion, and perhaps a scoping opinion, have been reached. A 

draft version of the ES (a ‘scoping document’ or ‘scoping report’) is advised. 
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MRE developments will be in a position where applications for various 

licences and consents denote the requirement of more than one EIA. Usually a 

developer may provide these multiple assessments in one EIA (i.e. in one ES), 

ensuring that it is inclusive of the issues which each EIA Regulation dictates.  

During the assessment the SoS consults with environmental advisory bodies 

with environmental responsibilities related to the particular project (for example 

Natural England, the Countryside Council for Wales, the JNCC, the 

Environment Agency, the Countryside Agency, DEFRA, CEFAS and Local 

Authorities), the public and affected member states (as well as the applicant); 

the decision making authority then comes to a decision based upon the EIA and 

the consultations with these parties (Chapter 4). The public must be informed of 

the decision and have the right to contest the decision judicially. 324  The 

fulfilment of all procedural aspects of the EIA Directive are vital, as shown in the 

Supreme Court’s decision in R (on the application of Mageean) v Secretary of 

State for Communities and Local Government [2011].325  

Offshore developments may be considered to create lesser public 

participation requirements than their onshore counterparts (onshore wind has 

been inhibited in several high-profile instances due to public consultation 

responses caused by its ‘direct’ impact). However, MRE will interact with 

humans, but in a different context and with some different impacts. For example 

it may impact upon: recreational activities, fishing, navigation, scenic value, 

bathing, coastal access, private rights, other public rights etc. The Public 

Participation element is therefore paramount and enables the management and 

decision making process to align with the core environmental principles.  
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Stookes has argued that EIA represents an opportunity to move away from 

economic advantages of developments towards the integration of the socio-

environmental impacts into proposals, decisions and activities. 326  This view 

aligns with the EU’s Ecosystem Approach to marine decision making.  

However, Stallworthy suggests that risk assessment processes, devised to 

identify threats and harm to the wider environment generally represent 

technocratic views, with evidence often being converted to and expressed in 

quantitative terms (e.g. X will occur in Y number of years). Economic 

quantifications also form part of such risk assessment, and being more closely 

aligned to politics, are prone to inherent biases.327  This can be narrowed down 

to ask how society makes decisions, which must appreciate the limits of science 

(i,e, knowledge) and form part of a shared decision-making system as “in 

complex and uncertain areas of environmental threat, in the context of (often 

more immediately wealth generating and socially beneficial) activities and 

projects, risk responses can therefore be biased towards a bureaucratically 

convenient short-term.”328  

The EIA is limited by failing to take into account broader and more 

diverse environmental concerns into the decision-making process, finding 

alternative visions and intentions of developments, and facilitation of greater 

social inclusion.329  This makes it an ill-equipped method by which to make 

sustainable decisions in a transboundary environment. This is underlined by the 

lack of scientific evidence, and therefore scientific uncertainty which does not 

guarantee that the Precautionary Principle will be applied, as considered above. 
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3.6.6.2: Strategic Environmental Assessment Directive  

Strategic Environmental Assessment (aptly abbreviated to SEA) focuses 

on larger areas than EIA as it aims to address cumulative and intramural effects, 

thereby expanding the control of the EIA. The Environmental Assessment of 

Plans and Programmes Regulations330 implemented the SEA Directive in the 

UK. While the concept of SEA is relatively straightforward, implementation of 

the Directive sets Member States a considerable challenge. It goes to the heart 

of much public-sector decision-making. In many cases it will require more 

structured planning and consultation procedures. Proposals will have to be 

more systematically assessed against environmental criteria to determine their 

likely effects, and those of viable alternatives. There will be difficult questions of 

interpretation, but when properly applied, these assessments will help produce 

decisions that are better informed. This in turn will result in a better quality of life 

and a more sustainable environment, now and for generations to come. 

The SEA Directive applies to a broad range of plans and programmes, 

requiring their environmental effects to be assessed so that they can be taken 

into account whilst plans are still in development. This differentiates SEA from 

EIA, and overcomes some of the issues that the EIA system faces in relation to 

the marine environment.331 In relation to MRE, an Environmental Report must 

be prepared which examines the likely significant effects of a proposed plan or 

programme and requires direct consultation with environmental authorities. The 

2002 consultation Future Offshore- a Strategic Framework for the Offshore 

Wind Industry outlined a strategic approach to future site leasing for the 

development of offshore ‘renewables’. It proposed that future rounds (of 
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windfarms) should be limited to defined areas of sea after these areas had been 

subject to SEA assessment. The consultation document envisaged that other 

offshore renewable technologies would reach the point where they could be 

deployed on a commercial scale, including wave power.332 Until that time wave 

and tidal energy developments will need to obtain their consents via the 

traditional consents route as one off demonstration or small scale projects. 

The Directive sets up for the first time an overall, integrated policy for the 

assessment of the environmental impacts from development on the marine 

environment which is faced with a number of threats including loss or 

degradation of biodiversity and changes in its structure, loss of habitats, 

contamination by dangerous substances and nutrients, the impact of climate 

change and human uses of the sea. This is more in line with the concept of the 

Sustainable Development principle than the EIA approach.  

However, EIA and SEA can both be criticised in the context of the marine 

environment, or where projects cross marine and terrestrial boundaries, such as 

MRE developments. Despite some evidence that wave energy may have a 

relatively low environmental impact333, this is dependent on developers being 

sensitive to site selection and the EIA procedures being robustly enforced to 

limit potential damaging interactions. In light the drawbacks of the sectoral 

application of the EIA in the marine environment and the relatively limited 

scientific evidence available as to the nature and scale of the effects of MRE 

developments on the marine environment, it is even more pertinent that both 

the EIA and SEA procedures be robust. 
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This chapter now moves on to consideration of the holistic EU marine 

Directives as these impact upon the aims which the designated areas are 

intended to achieve, which affect planning, decision-making and therefore the 

application of the EIA and SEA Directives in the marine environment. 

3.6.7: EU Holistic Measures and Decision Making in England and Wales 

3.6.7.1: The Water Framework Directive (2000) 

The WFD was one of the first examples of the EU’s integrated approach 

to environmental protection.334 The Directive applies to inland surface waters, 

transitional rivers, groundwater and coastal waters, but only to a maximum of 

3nm from the high water mark. In the context of MRE development in English 

and Welsh waters, this directive only has limited significance as it only applies 

to coastal waters out to 1nm from the high water mark. The aim of this 

framework Directive is to achieve ‘Good Chemical Status’ and ‘Good Ecological 

Status’ (measured by biological quality elements) and prevention of 

deterioration of the status of these waters by 2015.335  

3.6.7.2: EU Integrated Maritime Policy (The Blue Book) (2007)336  

An important facet in the evolution from the sectoral approach to marine 

environmental protection is the EU’s ‘Blue Book’, The Integrated Maritime Policy 

for the EU337, which sets out the EU’s policy and vision for the future of the 

marine area. It is explicit in the Blue Book and later documents that sectoral 
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policies must be reduced, multi-sectoral management structures must be 

developed or increased, including greater stakeholder engagement, and that 

coherent agendas must be formulated. 

3.6.7.3: The Marine Strategy Framework Directive (MSFD) (2008) 

The MSFD, centred on the Ecosystem Approach338, aims to achieve 

‘good environmental status’ (GES) of the European marine environment by 

2020 through the development of National Marine Strategies (NMS) and the 

coordination of NMSs between states in the same marine region or sub region. 

Essentially the attainment of this objective relies on measuring functioning and 

responses against a set of eleven Descriptors (see below). It does not provide 

the measures by which each Member State should or may attain GES.  

The Directive establishes four European Marine Regions (which, using 

environmental and geographical criterion) coincided with the regions covered by 

previous regional conventions: Paris/Oslo, North East Atlantic, Helsinki (Baltic 

Sea) and Barcelona (Mediterranean Sea). UK waters lie in two of these (the 

Greater North Sea and the Celtic Seas). The Marine Regions are then refined 

into ‘sub regions’. 

Under the Directive, each state is required to develop a Marine Strategy 

containing measures to achieve the GES. The Directive was transposed into UK 

law by the Marine Strategy Regulation 2010.339 The UK has since delivered an 

assessment of UK waters (2012)340 a consultation response to the Directive in 

relation to the meaning of GES and which set targets and indicators in relation 
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to each of the 11 Descriptors set out in the Directive 341 , and has recently 

published a proposed monitoring programme (August 2014).342  The final part of 

the administrative requirements is the publication of a programme of measures 

to achieve and/or maintain GES, due to be offered for consultation in early 2015 

to be implemented in by July 2016. 

Central to the implementation of the Directive is the implementation of 

MACAA 2009, which arguably pre-empted the UK’s compliance with the 

administrative requirements under the MSFD. MPAs (including MCZs under the 

2009 Act) will be of fundamental value to the attainment of GES in UK waters. 

Article 3 of the directive defines GES as:  

“The environmental status of marine waters where these provide ecologically 

diverse and dynamic oceans and sea which are clean, healthy and productive”. 

 

As a legal objective, it is clear that this definition is vague and leads to 

questions as to the meaning of other terms within the description (for example, 

‘clean’, ‘healthy’ and ‘productive’). Essentially, this description can be 

condensed to an aim of achieving Sustainable Development in the marine 

environment, where protecting ecosystems, increasing and maintaining 

biodiversity and tackling pollution are key aims, but is also a nebulous concept. 

MRE developments may impact upon the ecological status of the marine 

environment during all stages of their lifespan, for example by disruption to the 

seabed and water column. However, MRE generation also arguably fits within 
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the meaning of ‘productive’, highlighting the upshot of balancing the 

environmental impacts of a project with the overall aim of ‘clean’ energy. 

Annex I of the MSFD also sets out eleven qualitative Descriptors which 

describe what the marine environment will look like once GES has been 

realised, each of which is subject to more detailed explanation343: 

1) Biodiversity is maintained, 2) Non-indigenous species do not adversely alter 

the ecosystem, 3) The population of commercial fish species is healthy, 4) 

Elements of food webs ensure long-term abundance and reproduction, 5) 

Eutrophication is minimised, 6) The sea floor integrity ensures functioning of the 

ecosystem, 7) Permanent alteration of hydrographical conditions does not 

adversely affect the ecosystem, 8) Concentrations of contaminants give no 

effects, 9) Contaminants in seafood are below safe levels, 10) Marine litter does 

not cause harm, 11) Introduction of energy (including underwater noise) does 

not adversely affect the ecosystem. 

Each of these Descriptors is expanded in the 2010 European Commission 

Decision344 which contains criteria and indicators for assessing GES. These 

build upon existing EU legislation, and are considered to be landmark as they 

set precise objectives for the implementation of the MSFD (some still require 

‘refinement’345 and will be amended as scientific data unfolds). As such, the 

MSFD is considered to be an important tool for methodological standards and 

assessment criteria.346 
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The European Commission has stated that GES also means that: 

“Human activities introducing substances and energy into the marine 
environment do not cause pollution effects. Noise from human activities is 
compatible with the marine environment and its ecosystems.”347  
 

Fundamentally this landmark legislative framework seeks to achieve 

environmental protection and sustainable use/development 348  of European 

regional seas by assessing the range of issues required to achieve overarching 

marine management.  

The MSFD signifies the legislative endorsement of the Ecosystem Approach 

in order to support the management of marine activities and the Sustainable 

Development of marine goods and services.349 This has been considered a 

more practicable and dominant legislative framework in comparison to marine 

spatial planning which reflects the UK’s Sustainable Development policy. 350 

MRE development may run inversely against a number of these Descriptors, 

but this is as yet unclear with the lack of evidence available. 

There is a clear link between ‘Good Ecological Status’ and ‘Good Chemical 

Status’ under the WFD and ‘Good Environmental Status’ under the MSFD that 

must also be recognised, particularly as to chemical quality, eutrophication, 

ecological and hydromorphological quality. 351  However they can be 

differentiated as GES is broader, encompassing a greater range of biodiversity 

components and pressures (e.g. noise and aspects of biodiversity). The 
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assessment scales are also different: GES applies to the subregions, whereas 

the WFD measures each individual coastal water body. The WFD also splits the 

ecosystem into its constituent parts and measures each quality separately, with 

quality based upon the worst element. The MSFD takes a holistic approach 

based upon the eleven descriptors which are taken together to mean GES.352 

Where the MSFD and the WFD overlap, the MSFD need only be applied to 

cover those elements not covered by the WFD (e.g. noise, aspects of 

biodiversity). DEFRA has stated that they have aligned the MSFD Descriptors 

with the WFD.353 

The state is compelled to reduce inputs that have a ‘significant impact’ on 

GES, both positive and negative. It is clear to see how an MRE development 

and/or cumulative developments may have ‘significant impact’ linked to a 

number of these descriptors including: biodiversity, fish populations, food-webs 

(ecosystems), sea floor integrity, alteration of hydrological conditions (although 

such changes would not be ‘permanent’), contaminants and the introduction of 

energy (including underwater noise and electro-magnetic fields).  

MRE devices will have a number of impacts on GES that will fluctuate 

between the commissioning, operation and decommissioning stages. The sea 

floor integrity will be compromised as a result of the commissioning (and likely 

decommissioning stages) of a development, including the potential pile drilling 

of the sea bed and the laying of the subsea cable, which may or may not be 

buried. The commissioning of projects will therefore have direct and immediate 

impact on the seafloor, and it is not yet clear what the medium or long term 

effects of such damage may be. Such damage to the seabed is likely to affect 
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habitats, ecosystems, food webs and biodiversity, thereby affecting the ‘status’ 

of the environment under the directive. The direct, short term effects of 

commissioning on the environmental status of the marine environment may be 

taken as a given, as during this phase there is much disruption to the seabed. 

Another effect of MRE arrays may well be the disruption of migratory 

routes (e.g. cetaceans and migratory fish), and increased chance of collisions 

by different species. This will be even more prevalent where arrays are large 

and even more so as developments become more commonplace, although 

longer term studies are required. Antifouling measures may also cause pollution 

to the marine environment.  

Conversely, there is some evidence to suggest that offshore wind farms 

may act as artificial reefs354, and over time become important habitats with 

direct (positive) implications for ecosystems. Trawling may or may not be 

banned within the safety zones which could also have positive ecosystem 

impact (but which could be counterbalanced, at least for a time, by the 

disruption to the seabed during commissioning). There is also evidence that 

floating devices may act as fish aggregation devices. Importantly, Witt et al 

have identified MRE devices as an opportunity for non-designated MPAs as the 

risk of potential collisions restrict the likelihood and ability of fishing vessels to 

enter the areas involved.355 

It is not yet clear, with the lack of commission of large scale MRE 

projects in UK waters, whether MRE devices may also act in the same way; 
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MRE devices are of varied design, most very distinct from wind turbine design, 

and may subsist on the seabed, in the water column or at the surface. Surface 

structures may be less likely to create such ‘nursery’ grounds. There is also an 

argument that species using the array structure could also consist of invasive 

species (addressed by international and European law). 

The ‘introduction of energy’ descriptor essentially means that the noise 

generated in the commissioning, operation and decommissioning of an array 

must be ‘compatible’ with GES. With respect to MRE projects, this is highly 

debatable, particularly in light of the commissioning of projects, where 

comparable activities (i.e. seabed construction) have been shown to cause 

deafness in certain species.356 The effects of operational noise and electro-

magnetic fields emanating from the subsea cables of WEC’s on different 

species is also unclear, but overall there is grave potential for impact upon 

marine ecosystems, food-webs and therefore biodiversity. It may be that WEC’s 

affect the hydrological conditions by reducing wave intensity, however on the 

wording of the descriptor this would not be ‘permanent’ and would return to its 

natural state on decommissioning and would therefore fall outside of its scope. 

There is also potential for sites placed in areas where coastal erosion has been 

an issue for large MRE arrays to help to combat this natural process. 

In short, MRE developments have greater potential to detrimentally effect 

the achievement and/or maintenance of GES in UK waters, despite any positive 

attributions that they may impart. Even a single array could fall down on all of 

the above Descriptors, and if and when developments become profuse 

(alongside offshore wind), the cumulative effects would exacerbate any impacts. 
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3.6.7.4: Proposal for a directive on Maritime Spatial Planning and Integrated 

Coastal Management (2013)357 

In 2013 the EU proposed a directive focused on establishing a common 

framework on Maritime Spatial Planning and Integrated Coastal 

Management.358 This Directive was proposed to achieve a synchronised EU-

wide approach to Maritime Spatial Planning and Integrated Coastal Zone 

Management. This would result in greater efficiency between Member States’ 

marine areas, protect the environment and advance development in the marine 

area. The latter inclusion has important application to the tripartite scope of 

MRE developments. In essence, these aims link the environmental (or 

ecological) and development components together. This was a proposal for an 

overarching marine management framework. It is a great loss to this concept 

that the integrated coastal management aspect was removed as many Member 

States rejected the proposal as planning is essentially a reserved matter and 

not within the full competencies of the EU (Article 192 TFEU). Planning in the 

coastal zone would have required unanimous agreement. 

This has reduced the scope and application of the Directive that has 

followed in its stead, the MSPD (below). The loss of content and therefore 

practical effect can be appreciated, for the coastal zone and the marine area 

cannot be delineated in any genuine way as both are required in order to 

holistically manage the marine area. This was recognised by the UK 

Government in its 2002 Report Safeguarding Our Seas359, and represents a lost 

opportunity. 
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3.6.7.5: The Maritime Spatial Planning Directive and the Marine and Coastal 

Access Act 2009 

In progression of the EU’s approach towards holistic marine governance, 

the most recent EU measure comes in the form of the MSPD of July 2014. This 

Directive is concerned with when, where and what activities take place within 

the EU marine area (and to a certain extent by whom these activities are carried 

out). This is again, a framework Directive, but with a difference. Planning is 

within Member States’ competence and therefore the EU must respect the 

principles of Subsidiarity and Proportionality, so this unanimous agreement (Art 

192 TFEU) indicates a shift (c.f. the removal of the coastal zone) and 

recognition that:  

“While each EU country will be free to plan its own maritime activities, local, 

regional and national planning in shared seas would be made more compatible 

through a set of minimum common requirements.”360 

 

This Directive represents fundamental progress (not least in relation to its 

potential ramifications for MRE development), as it seeks to map the use of the 

EU’s maritime space in order to reduce conflicts and “create synergies between 

different activities.”361 Arguably this Directive has come at the tail end of over a 

decade of so-called ‘holistic’ measures, yet for management, governance and 

organisational efficacy, it surely would have been better placed at the head of 

the strategy, for it necessitates the creation of a ‘joined-up’ picture of the EU 

marine area. Boyes and Elliott maintain that the MSPD will give greater 

coherence, aimed at reducing the existing over-regulation and administrative 
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complexity within the maritime area. 362  This has yet to be seen, and it is 

cautiously suggested that the MSPD may have the potential to duplicate 

existing regulation and control. For example, the SEA Directive operates by 

assessing plans in terms of their overall impact,  

The removal of the integrated coastal area from the Directive ultimately 

undermines truly holistic EU marine governance. This also results in other EU 

initiatives falling by the wayside in respect of the integrated coastal area, such 

as Council Recommendation 2002/413/EC and Council Decision 2010/63/EC. 

In 1990 and 2001 the Joint Group of Experts on the Scientific Aspects of the 

Marine Environment (GESAMP) reported the continuing degradation of the 

marine environment, and that this was particularly prevalent at the margins of 

the sea (coastal zone). The loss of habitats at the coast was a dominant issue 

as by 2001 an estimated 30 per cent of the land area in the world’s coastal 

ecosystems had been destroyed or altered by growing human demands at the 

coast. 363  The GESAMP warned that left unchecked, this would lead to 

deterioration in the quality and productivity of the marine environment, and 

highlighted particular areas of concern, including coastal development and 

destruction of habitats. Both of these issues are raised by MRE development 

which impact at the coastal zone where the electricity is brought ashore and 

either transformed at the substation or connected directly to the grid. This 

highlights the need for integration of the coastal zone within the overarching 

marine management framework.  

This Directive requires transposition into domestic law by 2016, with 

complete national maritime spatial plans delivered by 2021. It has been 
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suggested that this directive fundamentally concerns the promotion of ‘Blue 

Growth’ and the Commission’s Europe 2020 Strategy, and neglects the 

framework nature and the MSFD aims (GES) and also the aim of the Habitats 

Directive (above).364 The Commission states that innovation, sustainable growth 

and employment (which form part of the EU 2020 strategy) can be supported by 

maritime sectors. Maritime Spatial Planning will serve to facilitate the ‘Blue 

Growth’ sectors, including offshore renewable energy, aquaculture and maritime 

tourism. With limited onshore space and high competition for what remains 

alongside limited resources, the maritime area has thus been earmarked for 

large scale developments, the environmental effects of which have not been 

established. By mapping and planning the marine area and thereby increasing 

the stability and transparency and reducing the cost of economic activities, the 

investment will follow. Funding has indeed been a problem for wind and wave 

developments in particular. The EU Commission has thus aired the positive 

economic impacts of maritime spatial planning. The pertinent question is how 

this fits with the Ecosystem Approach to marine management. 

England (as opposed to the UK) and a number of other states365 have 

already made substantial legislative and pragmatic movements with regards to 

Marine (Maritime) Spatial Planning. In England, this is enshrined in MACAA 

2009366, which pre-empted the both the MSFD and the MSPD (the latter was 

pre-empted by the MACAA white paper). Part 3 of MACAA legislates for marine 

                                                
364

 Brennan, J., Fitzsimmons, C., Gray, T., Raggatt, L., ‘EU Marine Strategy 
Framework Directive (MSFD) and Marine Spatial Planning (MSP): Which is the 
More Dominant and Practicable Contributor to Maritime Policy in the UK?’, (2013), Marine. 
Policy 70, pp 359-366; Qui, W., Jones, P.J.S., ‘The Emerging Policy Landscape for Marine 
Spatial Planning in Europe’, (2013), Marine Policy 39, pp 182–190. 
365

,See for example, Jay, S.,. ‘Built at Sea: Marine Management and MSP’, (2010), Town 
Planning. Review 81, pp 173–191; Jay, S., et al.. ‘International Progress in MSP’, in: Chircop, A., 
et al., (eds.), Ocean Yearbook, vol. 27. (2013, Martinus Nijhoff, Leiden), pp. 171–212.  
366

 Note also the Marine Scotland Act 2010 and the Marine Act (Northern Ireland) 2013 in 
relation to the devolved administrations. 
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planning, including a UK Marine Policy Statement367 (MPS) and Marine Plans 

for English waters. Under s55 of the 2009 Act the Secretary of State for 

Environment, Food and Rural Affairs has the power to delegate the functions 

relating to marine planning. This delegation was made to the Marine 

Management Organisation (MMO) in March 2010. 

It is the MMO’s duty to take decisions on proposed developments in a 

marine plan area, with such decisions being underpinned by the UK MPS and 

the marine plan(s) themselves ‘unless relevant considerations indicate 

otherwise’ (see Chapter 4). The MMO therefore has the responsibility to design, 

ensure consultation of, produce, monitor and review plans.  

As stated, this landmark piece of legislation was enacted before the 

MSPD, and in this respect England is ahead. This was preceded by the 2002 

DEFRA Report, Safeguarding Our Seas. The Commission has stated that 

states in this position will be “advantaged not disadvantaged” 368  in their 

implementation of the MSPD, as the Directive was drafted in consultation with 

those states and therefore it has aligned with national marine plans as much as 

possible in order to avoid duplication of effort and cost. The MSPD explicitly 

“allows for its transposition and implementation to build upon existing national 

rules and mechanisms to the greatest extent possible.”369 The true picture will 

only become clear on transposition of the Directive, which could realistically 

result in amendments to the MACAA 2009 and to the remit of the MMO. 

The MMO’s first marine plan initiative identified the East inshore and 

offshore area (together) as this area does not share borders administered by 

                                                
367

 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/69322/pb3654-
marine-policy-statement-110316.pdf.  
368

 http://europa.eu/rapid/press-release_MEMO-13-210_en.htm  
369

 Ibid. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/69322/pb3654-marine-policy-statement-110316.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/69322/pb3654-marine-policy-statement-110316.pdf
http://europa.eu/rapid/press-release_MEMO-13-210_en.htm
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Marine Scotland or the Welsh Government. This is an interesting insight into the 

decision-making of the MMO, and suggests that political factors could in time 

come to undermine the implementation of the MSPD in the UK. The final East 

Inshore and Offshore Marine Plan was published on the 2nd April 2014, 

comprising of 6,000 km2 of sea. Inshore, stretches from mean high water 

springs to 12 nm offshore off the coastline between Flamborough Head and 

Felixstowe, and Offshore extends from the outer boundary of the east Inshore 

area to England’s borders with the Netherlands (around 49,000 km2). 

This Marine Plan is accompanied inter alia, by a wealth of information on 

consultation (social consideration) and the Marine Information System, which 

includes an interactive map370 and provides explanation of the application of 

marine plans to different marine sectors and policies applicable to specific 

areas.  

The MMO is currently planning for the South Inshore and South Offshore 

areas, which stretches from Folkestone to the River Dart. The borders with the 

devolved administrations were again a factor in determining the location, which 

strengthens the argument above. Importantly, designated integral consideration 

is being given to MPAs and the status of the marine environment within 

Southern area plan. In fact part of the reason for selecting this area was the 

declining and/or poor environmental status of sites within the plan. Social 

considerations (stakeholder engagement and consultation, including the 

interactive marine plan map) also fall within the remit of the MMO’s 

considerations, before the marine plans are finalised.  

                                                
370

 http://mis.marinemanagement.org.uk/mis/application/index.html.  

http://mis.marinemanagement.org.uk/mis/application/index.html
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Marine plans will provide an essential component of MRE development 

plans and application; it is the first time that decisions in the marine environment 

will have been developed with such types of development, in fact the range of 

sea uses, in mind. As illustrated in this chapter and a point which is also 

demonstrated in Chapter 4, marine uses (and marine matters generally) have 

continually been addressed in a sectoral manner. The MMO’s website 

information is organised and transparent (despite the large number of 

documents) and makes determining how their work connects to the legislation 

(MACAA 2009) far more accessible. The planning regime under the MACAA 

and the MMO’s remit clearly illustrates a significant departure from the sectoral 

days of old. 

3.8: Summary and Reflections 

This chapter has attempted to outline the main environmental values, 

policies and laws that affect MRE development in England and Wales. This 

‘regime’ is comprised of international, EU and national measures. Historically, 

policies and laws concerning marine environmental protection and regulation of 

maritime activities were developed on a fragmented, sectoral basis, usually in 

response to evidence of significant environmental damage caused by a 

particular method. 

Developing MRE potentially represents a ‘dash to develop the oceans’, 

and in preceding decades this probably would have been an entirely accurate 

description. The traditional socio-economic system was broadly tolerant of 

environmental degradation, where over-exploitation on the basis of economic 

development took precedence. However, the contemporary position is rapidly 

adjusting to incorporate valuable lessons and new knowledge. 
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As the oceans are the ‘common concern of mankind’371, it would make 

obvious sense for environmental issues to be addressed at the international 

level372 as the problems the oceans face as a result of human interactions 

cannot be solved by nations acting independently. However, it is well known 

that the international environmental law regime lacks the administrative bite to 

enforce its values and laws. However, in some respects international 

environmental law operates quietly 373 , through international environmental 

principles and jurisprudence, to change the face of marine protection and 

management at the EU and national levels.  

On those foundations, the contemporary EU approach to marine 

protection and management represents a radical shift from the environmentally 

ill-suited fragmented and sectoral regime of old: the use of holistic policies and 

legislative measures which integrate the pillars of Sustainable Development, the 

Precautionary Principle and the Polluter Pays principle is placing pressure upon 

Member States to increase centralised planning and decision-making affecting 

the marine environment, enhance measures for public participation in those 

decisions, and there is an increased dependence on science through the 

integration of the Ecological Approach. 

However, the current shape of marine environmental policy and law has 

repercussions for MRE development. It may be argued that aligning measures 

such as EIA, SEA, MSFD and MSPD will enhance the marine environmental 

                                                
371

 See Bowman, M., ‘Environmental Protection and the Concept of Common Concern of 
Mankind, in Fitzmaurice, M., Ong, D., and Markouris, P., (eds)., Research Handbook on 
International Environmental Law, (2010, Edward Elgar Publishing), pp 493-518. 
372

 See for example, Palmer, G., ‘New Ways to Make International Environmental Law’,  86 
American Journal of International  Law, (1992), p 259 and Biermann, F., and Simonis, U. E., ‘A 
World Environment and Development Organization’, SEF Policy Paper 9, (1998, Bonn, 
Germany: Development and Peace Foundation). 
373

 See French, D., ‘Sustainable Development’,  in Fitzmaurice, M., Ong, D., and Markouris, P., 
(eds)., (2010), p 51. 
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protection by collation of a net which allows all factors to be considered, and 

this seems appropriate in respect of the laws and policies as distinct from their 

application. On a practical level, marine environmental law is not distinctly more 

streamlined as a result of recent evolutions374, which may have superimposed 

additional layers onto an already dense and fragmented inventory of marine 

environmental law and policy.375 This in turn creates and is compounded by the 

number of regulatory and advisory bodies involved, the progeny of the sectoral 

regime (such as maritime zones and responsibilities being designated to 

various regulatory bodies under many pieces of legislation). As shall be seen 

again in Chapter 4, there is certainly room for rationalisation of the 

administration of environmental and regulatory controls in order to enhance 

ecologically sustainable decision-making and to ease accessibility for applicants.  

The central tenet of marine environmental law is the objective of 

Sustainable Development, and this in turn relies on ‘sustainable use’ of natural 

resources.376 Legal regulation must be prepared not only to protect the oceans 

from environmental harm, but to allow development within the limits of its 

ecological capacity. This move to ecological sustainability has been described 

as the moral and legal principle which underpins Sustainable Development.377 

This evolution of the law appears to represent a move from a purely 

anthropogenic basis for environmental protection378, but also recognition that 

                                                
374

 Markus, T., Schlacke, S., and Maier, N., (2011), p 90. 
375

 However, Bell et al., provide examples where a number of existing sectoral Directives were 
repealed after the enactment of the WFD: Bell, S., McGillivray, D., Pederson, O. W., 
Environmental Law, (2013, 8

th
 edn, Oxford University Press), p 634.  

376
 Ong, D. M., ‘Towards an International Law for Conservation of Offshore Hydrocarbon 

Resources within the Continental Shelf?’ in Freestone, D., Barnes, R., and Ong, D., (eds)., The 
Law of the Sea: Progress and Prospects, (2006, 4

th
 edn, Oxford University Press) Chap 6, p 93. 

377
 Ross, A., (March 2009), p 32. 

378
 See Article in Press, ‘Integrated Marine Science and Management: Wading Through the 

Morass’, Editorial, (2014), Marine Pollution Bulletin, para 6. 
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the ocean is interconnected and governed by nature, not by law and policy, 

which may have encroaching impacts upon the concept of state sovereignty.379  

Modern marine environmental protection and management measures are 

therefore more sensitive to and influenced by scientific advancement than ever 

before, thereby leading to a consistent expansion of the perspectives upon 

which decisions are based. However, the Ecological Approach also has 

limitations. Firstly, little is known about the ecosystems in which the activities 

take place and therefore the impacts of a MRE may be unclear. Secondly, as 

the seas are intended to be ‘productive’, ecological uncertainty cannot be used 

as a blanket justification for developments not to proceed (i.e. the strict 

application of the Precautionary Principle), which may allow for ecologically 

‘unsound’ developments to proceed. 

Any interaction with the ocean has the potential to cause environmental 

damage, but the infancy of the MRE sector, coupled with the voids of 

knowledge in respect of marine ecosystems mean that there are many 

uncertainties as to the impacts of MRE. MRE development is different from 

many other oceanic activities as its purpose is to mitigate atmospheric damage, 

but this makes it no less of an economic pursuit than any other energy industry. 

Only time will tell if the new era of environmental policies and laws, 

underpinned by sound science, will be followed by a change of focus in decision 

making, for environmental principles are always at risk of being cut across by 

other, harder economic and policy objectives. Future generations are most at 

risk from the decisions made today, whose “destructive ripples are difficult even 

                                                
379

 See French, D. A., ‘A Reappraisal of Sovereignty in Light of Global Environmental 
Concerns’, (2001), 21 Legal Studies 3, pp 376-399. 
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for the trained ecologist to trace.”380 Essentially the question rests on the ability 

of decision makers to use the law to uncouple growth from environmental harm 

by maintaining or enhancing ecosystem status and contemporaneously allowing 

sustainable use of ecosystem services. Such a two pillared approach381 would 

thereby increase overall ‘productivity’ of the ocean382, moving towards the vision 

of ‘clean, healthy, safe, productive and biologically diverse’ oceans and seas’383, 

encompassing MRE development.384  
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 Freyfogle, E. T., (1996), cited in Stallworthy, M., (2008), p 154. 
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Chapter Four 

 

Regulatory Control of Marine Renewable Energy 

Development 
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4.1: Introduction  

Whatever the proposed activity, for example the deployment of offshore 

energy generation devices, there is likely to be a requirement for regulatory 

oversight. Regulatory measures are necessary to ensure that this oversight is 

present during the commissioning, operation and decommissioning phases of a 

project. It is necessary to draw attention to the fact that various legal terms are 

used to describe regulatory controls: regulatory oversight may take the form of a 

consent, permit, licence, authorisation or permission, although the effects of 

these controls are generally synonymous.  

Such measures allow for the control of a broad range of human activity, 

which usually involves close supervision and control over that specific activity. 

In essence, whatever name is given to the measure, the effect is the same: it 

enables a regulator to have oversight of an issue(s) and most likely grants the 

power to impose conditions on the operation of the activity made subject to the 

measure (of whatever designation). These regulatory instruments usually 

provide the means by which the measure may be varied, surrendered or 

revoked1, thereby allowing for the regulator to control the effects of the activity. 

MRE development regulatory controls involve both the terrestrial and 

marine realms. Such decisions not only involve developers and regulators but a 

wide array of stakeholders including the general public (i.e. public rights and 

public participation2), property owners, other industries, conservation bodies, 

legal professionals, the EU, local and central governments, advisory bodies and 

                                                
1
 For example, see the Electricity Act 1989, Part I, ss 7, 9-11 and 25. 

2
 Åarhus Convention 2161 UNTS 447; 38 ILM 517 (1999) and EIA Directive 2014/52/EU OJ 

L124/1. Public participation has long had a foot hold in English planning law (for example, the 
Town and Country Planning Act 1947, s 10), and even in the absence of such provisions or 
other overarching legislative requirements: see McAuslan, P., Urban and Regional Planning 
Series Volume 22: The Ideologies of Planning Law, (1980, Pergamon Press), Chaps 1 and 2. 
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the MOD. The purpose of this chapter is to offer an analysis of the regulatory 

measures that MRE developments are subject to within the marine and 

terrestrial planning frameworks currently in operation. 

The insertion of this theme at this juncture is primarily on the basis that 

the regulatory regime envelopes the subject matter of the preceding chapters: 

for example, Crown Estate seabed leasing is conditional upon the granting of 

relevant consents and licences, EIA forms much of the informational basis for 

the granting of regulatory authorisations, and SEA and marine planning are now 

key to regulatory decision making. To understand the regulatory regimes it is 

necessary to appreciate the laws and policies that underpin and influence them, 

albeit doing so to varying degrees and in different ways.  

Regulatory decisions revolve around the meeting of legally binding (or 

even purely political) commitments, be they ecological, sociological or economic. 

Regulatory decision making in respect of developments is about finding a 

balance between these often competing objectives, and therefore such 

decisions play and will continue to play a significant, if not the most pivotal, role 

in achieving Sustainable Development in the marine environment. The laws and 

policies that underpin the regulatory measures must therefore create the setting 

in which sustainable decision making can take place.  

An examination of the evolution, application, and limitations of the 

regulatory controls that apply to MRE development is central to understanding 

the practical impacts upon MRE developers, and also allows for appreciation of 

the wider impacts of such decisions, as considered in the preceding chapters. 

Such an analysis provides an example of the interactions between public and 

private law, which in this context become connected by a single development. 
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Such decisions in respect of MRE will and do have localised, regional and 

cumulatively, global implications for economies, the environment and society. 

The themes that such developments may impact upon are therefore in direct 

control of the substantive and procedural legal environments that govern them, 

and therefore depend upon its proficiency and capacity to meet these wider 

challenges.  

This chapter is arranged into three themes, reflecting the onshore and 

offshore elements of a proposed development. The chapter begins with 

reference to EIA and marine planning (which were both considered in Chapter 3 

due to their connections with the EU maritime and environmental agendas), 

moving on to the regulatory regime, with a comparison of the law and its 

application prior to and following the Marine and Coastal Access Act 2009 

(MACAA). This is followed by a consideration of terrestrial planning, including a 

brief history of onshore planning and regulatory regime and development 

control. The chapter concludes with a summary and reflections on the 

development of the contemporary regulatory controls affecting MRE 

development in England and Wales, and considers whether there is scope for 

further reform. 

4.2: Overarching Themes in Marine Regulation 

4.2.1: EIA and SEA 

EIA and SEA were considered in Chapter 3. EIA is the means by which 

certain development project proposals are assessed to establish what their 

likely environmental impacts may be. The EIA Directive(s) follow the 

Precautionary Principle, in the sense that these investigations are carried out at 

the pre-development stage. The developer produces the ES, but the agencies 
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who will be involved in the decision making, statutory Consultees and the public 

will also be involved in the EIA process. The development control process is 

considered to form a part of environmental policy, as it is anticipatory, ensuring 

control over activities before they start, and normally involves liaison with 

environmental agencies3 (for example, the JNCC, CEFAS and DEFRA) and the 

ability to impose restrictions upon developments and therefore continuance of 

control over activities. Under Art 1 of the EIA Directive, the EIA should be given 

before the consent is awarded for a particular project: the EIA underpins the 

decision making for all parts of a project. Where the EIA Directive has been 

incorporated by a number of pieces of legislation (see Chapter 3), the developer 

will usually only be expected to undertake one EIA and produce one 

Environmental Statement, as long as it includes the relevant information 

required by each legislation. In this respect, a developer will only need to 

produce one ES for the marine based and land based aspects of an MRE 

project. 

The SEA Directive4 applies to a broad range of plans and programmes, 

requiring their environmental effects to be assessed so that they can be taken 

into account whilst plans are still in development (this is precisely what has 

happened in relation to offshore windfarm leasing). Therefore the SEA has 

underpinned the marine planning and terrestrial planning processes.  

  

                                                
3
 See Bell, S., McGillivray, D., Pederson, O. W., Environmental Law, (2013, 8

th
 edn, Oxford 

University Press), pp 402-403. 
4
 2001/42/EC. Transposed into UK law through the Environmental Assessment of Plans and 

Programmes Regulations 2004 SI 2004/1633. 
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4.2.2: Marine Planning 

The offshore regulation of MRE developments pertains to the devices, 

cabling, and potentially offshore substations. Marine planning is in its infancy in 

the UK and will undoubtedly conceive (and perhaps should, given the medium) 

more restrictions than its terrestrial counterpart on the basis of the gap in 

knowledge and experience of developments. The permissions for offshore 

developments are different from those onshore (they are also overlain by EIA), 

as developments rights are not offered by way of ‘a planning permission’, but by 

a number of regulatory controls, for example electricity generation consents and 

deposit consents. 

Marine planning was discussed in the previous chapter in light of its 

context within the evolving EU marine management and environmental 

protection regime, which seeks to lay an overarching system over these 

regulatory controls so as to allow better decision-making to take place. Where 

relevant below, details of the newly emerging marine planning system and 

licensing controls will be incorporated. 

The terrestrial planning and regulatory controls (see below) reflect an 

established, overarching regime, requiring ‘planning permission’ which takes 

account of the EIA and other policy guidelines: offshore developments are 

controlled by a more fragmented suite of legislation, reflecting the historical 

sectoral control of offshore activities. To put it simply, onshore development is 

controlled by a single ‘planning permission’ (although this belies some of the 

complexities of the terrestrial planning regime), whereas offshore development 

is subject to a far greater number of such consents. In this vein (and for other 
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reasons that shall become apparent), greater attention is given to the offshore 

regulatory controls and decision making than the terrestrial. 

4.3: The MACAA’s Predecessors: The Regulatory Scene Pre-2009 

This section will examine the antecedent consents and licensing ‘regime’, 

an analysis of the key regulatory consents pertaining to electricity generation, 

works, navigation, sea deposits and environmental protection within and beyond 

territorial waters.5 This includes discussion of the regulating legislation as it then 

was, its jurisdiction and scope, and the relevant agencies of the time. The use 

of past and present language is used definitively, as a great amount of this 

legislation remains in force. 

4.3.1: Electricity Generation: The Electricity Act 1989  

The Electricity Act 1989 made provision for dramatic structural changes 

to the electricity supply industry that came into effect on the 31st of March 

1990.6 Under the alterations, the twelve public area boards in England and 

Wales became twelve private regional electricity companies, signifying the 

privatisation of electricity in the United Kingdom.7 The Act was designed to 

protect consumer interests and promote electricity market competition.8  

Non-Fossil Fuel Obligation (NFFO) orders were put in place under the 

powers of the Electricity 1989 and the original intention was to provide financial 

support to UK nuclear power generators, but the scope of the NFFO was 

widened to include the renewable energy sector. The NFFO has now been 

                                                
5
 See Chapter 2. 

6
 Green, J., and Newbery, D. M., ‘Competition in the British Electricity Spot Market’, 100 Journal 

of Political Economy 5,, (1992), p 929. (pp 929-953); Einhorn, M. A., (ed.)., From Regulation to 
Competition: New Frontiers in Electricity Markets, (1994, Kluwer Academic Publishers), p 2. 
7
 Einhorn, M. A., (ed.)., From Regulation to Competition: New Frontiers in Electricity Markets, 

(1994, Kluwer Academic Publishers), p 3.  See the Electricity Act 1989 s 3A. 
8
 Electricity Act 1989 s 3A. 
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replaced with the Renewables Obligation (RO).9 The RO places an obligation 

on licensed electricity suppliers in the UK, licensed under the Electricity Act 

1989, to source an increasing proportion of electricity from renewable sources 

to meet the EU 20-20-20 targets.  

A consent under s 36 of the Electricity Act 1989 confers a licence on the 

developer from the SoS (previously DECC) authorising the generation, 

transmission and supply of electricity. 10  Under the original Act installations 

generating over 50 MW electricity required consent under section 36. In order to 

bring projects generating less than 50 MW within its scope (and therefore a 

greater number of projects), the Electricity Act 198911 was amended by the 

Electricity Act 1989 (Requirement of Consent for Offshore Wind and Water 

Driven Generating Stations) (England and Wales) Order 200112 to extend the 

power of the SoS13 to include all offshore wind and water driven generating 

stations within territorial waters14 surrounding England and Wales capable of 

producing 1 MW or above.15 As a result, under s 36 of the Electricity Act MRE 

developments required (and still do require) an electricity generation consent 

from the relevant 16  SoS for the construction, extension or operation of 

generating stations with a capacity of 1 Megawatt (MW) or above: in the 

territorial sea: this licensing requirement therefore ‘catches all’ MRE projects. 

                                                
9
 Discussed in Chapter 1. 

10
 Electricity Act 1989 s 6(1). 

11
 Ibid., s 36 (3). 

12
 The Electricity Act 1989 (Requirement of Consent for Offshore Wind and Water Driven 

Generating Stations) (England and Wales) Order 2001: SI 2001/3642. 
13

 In 2001, the SoS administering applications under the Electricity Act 1989 was the 
Department for Trade and Industry (DTI); these powers were transferred to DECC upon its 
creation in 2008. 
14

 Note that the jurisdiction of the Electricity Act 1989 extends further than the territorial sea and 
is discussed below. 
15

 SI 2001/3642, s 2(1). 
16

 This point will be returned to later in the chapter. 
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Beyond the territorial sea, only generating stations producing 50 MW or above 

are caught by the legislation. 

4.3.2: Navigation: The Coast Protection Act 1949 

The consent to such developments under s 36 of the Electricity Act 1989 

evidently affects the public right of navigation, which is recognised in both 

English common law and in the international law of the sea (UNCLOS III) (as 

discussed in Chapter 2). The Coast Protection Act 1949 (CPA) was the original 

legislation governing the relationship between marine works and navigation. 

One of the main objectives of the CPA 1949 was to provide an Act which 

would amend the law to provide for the restriction and removal of works 

detrimental to navigation. Originally therefore, Electricity Act s 36 applications 

also required a CPA licence17 administered through section 34 of the CPA18, 

which was normally valid for a three year period.19  

The CPA controls originally applied anywhere within territorial waters, 

and s 4(1) of the Continental Shelf Act 1964 (CSA) extended these controls in 

respect of inter alia the construction, alteration or improvement of any works on, 

under or over any part of the seashore lying below the level of mean high water 

springs to any part of the seabed in designated areas outside of territorial 

waters. It therefore seems likely that the CPA licence would have been 

operative and crucial to developments within and beyond territorial waters. 

 

4.3.3: Jurisdiction and Navigation: The Energy Act 2004 

                                                
17

 The CPA 1949 consent was administered by the Marine and Fisheries Authority (MFA) on 
behalf of the SoS for DEFRA and the Welsh Assembly Government for waters around Wales.  
18

 The CPA 1949 as amended by section 36 Merchant Shipping Act 1988 and the Energy Act 
2004. 
19

 http://www.marinemanagement.org.uk/works/licensing/cpa.htm. This was often amended to 
be brought into line with the Food and Environment Protection Act Licence.  

http://www.marinemanagement.org.uk/works/licensing/cpa.htm
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The Energy Act 2004 included measures to allow development of MRE 

to take place beyond the territorial sea in the absence of the UK’s claim to its 

EEZ. The 2004 Act also contained a number of amendments to other existing 

legislation, most notably the Electricity Act 1989, in respect of navigation. 

4.3.3.1: Jurisdiction 

As discussed at length in Chapter 2, under UNCLOS III the state has 

sovereign rights for the purpose of inter alia, 

 “...exploring and exploiting, conserving and managing the natural 
resources...of the waters superjacent to the seabed and of the seabed and its 
subsoil, and with regard to other activities for the economic exploitation and 
exploration of the zone, such as the production of energy from water...”20  

The UK had a legislative deficit in this respect, as prior to 2009 the UK 

EEZ had not been claimed. This had created difficulties, for example, the first 

wind farm in Scottish waters, the Robin Rigg Offshore Windfarm, required a 

standalone Bill to proceed due to “the lack of consenting legislation in force that 

applied to offshore energy projects.”21 In order to create the possibility of MRE 

development beyond territorial waters prior to the MACAA 2009, the Energy Act 

200422 included provisions to make this possible. Section 84(5) of 2004 Act 

enabled the UK to establish a Renewable Energy Zone (REZ) 23  beyond 

territorial waters out to 200nm from the baseline.  

Such an extension thereby required the jurisdiction of the coastal State to 

also be extended to ensure maritime safety in the REZ. The Energy Act is 

appreciably comprehensive, and through amendments to the Electricity Act 

                                                
20

 Art 56(1)(a) UNCLOS III (extracts). 
21

 Zeuschner, R., ‘United Kingdom: The Development of the Consenting Regime for Offshore 
Renewable Energy Projects in Scotland’, (2011), 8 International Energy Law Review, p 151. (pp 
311-326) 
22

 Energy Act 2004 Part 2, Chapter 2. 
23

 Ibid., s 84 (5). Importantly, since the enactment of the Marine and Coastal Access Act 2009, 
the REZ now lies within the UK’s Exclusive Economic Zone (EEZ), see below. 



277 
 

1989 and the CPA 1949, it inter alia extended navigational safety measures and 

general civil and criminal jurisdiction24 to the REZ. Given the enhanced rights of 

other states beyond the territorial waters of the coastal State, such an action 

requires an appropriate balance to be met. 

The extension of civil and criminal jurisdiction to the REZ was carried out 

by expanding the application of the Electricity Act s 36 to the REZ.25 Section 36 

applications were determined by DECC for the construction of electricity 

generating stations generating between 50 MW and 100 MW in an REZ (i.e. as 

per the 2001 Order). Therefore a generating capacity demarcation between 

developments within territorial waters and beyond territorial waters was created: 

i.e. the generating capacity threshold to trigger the requirement for the 

Electricity Act consent is 1 MW in the territorial sea, but 50 MW in the REZ. The 

legal basis for this discrepancy derives from the Electricity Act 1989 

(Requirement of Consent for Offshore Wind and Water Driven Generating 

Stations) (England and Wales) Order 2001 26 , which introduced the 1 MW 

threshold for projects proposed, but only within territorial waters. The Energy 

Act’s explicit extension of the Electricity Act to the REZ maintained the original 

threshold contained in the Electricity Act of 50 MW.  

From a legal perspective this is significant, as a developer endeavouring 

to commission a development in an REZ does not technically need to obtain the 

Electricity Act consent if the proposed station generates between 1 MW and 49 

MW. Such developments would still require a FEPA licence and almost certainly 

a CPA consent as this legislation intended to ensure safety of navigation was 

                                                
24

 Ibid., ss 85-87. 
25

 Ibid., ss 89-94. 
26

 SI 2001/3642. 
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only excluded from projects obtaining consent under section 36 of the Electricity 

Act 1989. 

4.3.3.2: Navigation 

As discussed above, navigational interference was traditionally 

addressed by s 34 of the CPA 1949. As well as creating the REZ, the Energy 

Act 2004 also represented an attempt to eliminate the role of the CPA consent 

in relation to MRE licensing, and can be described as a reactive approach to the 

changing uses and users of the marine environment. In fact, as Scott relates, 

the Energy Act was stalled on its journey through Parliament for lack of 

adequate navigational controls in relation to MRE. The steering group for the 

Act had carried out a SEA but had failed to include representation from the DfT 

or the Maritime and Coastguard Agency (MCA). 27  The recommendations 

resulted in the preservation of an amended s 99 of the 2004 Act. 

The Energy Act 2004 (s 9928) amended the Electricity Act by inserting 

sections 36A and 36B, conferring the right to the SoS (DECC) to extinguish, 

suspend, restrict or impose conditions upon the public right of navigation in 

respect of a renewable energy development in relevant waters (see below).29 

The SoS consults with the MCA Navigation Safety Branch on these 

applications. 30  Such a declaration must be requested as a clearly defined 

                                                
27

 See Scott, K. M.,’ Tilting at Offshore Windmills: Regulating Wind Farm Development Within 
the Renewable Energy Zone’, (2006), 18 Journal of Environmental Law 1, pp 100-101. 
28

 The Electricity Act 1989 was amended by insertion of sections 36A and 36B by the Energy 
Act 2004, s 99. The Coast Protection Act 1949 was also amended by insertion of sections 
35(1)(g) and(3)-(5) by the Energy Act 2004, ss 99 (4) and 99 (5) (36B) respectively. 
29

 Electricity Act 1989 s 36A. In relation to projects proposed within territorial waters or a 
Renewable Energy Zone- ‘Relevant waters’ as defined in the Electricity Act 1989, section (4)(5) 
as amended by the Energy Act 2004. 
30

 DECC., Applying for Safety Zones Around Offshore Renewable Energy Installations: 
Guidance Notes, November 2011 (Revised), p 5, para 3.2: 
https://www.og.decc.gov.uk/EIP/pages/files/file40651.pdf. 

https://www.og.decc.gov.uk/EIP/pages/files/file40651.pdf
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component of a s 36 application where the project will interfere with the public 

right of navigation (i.e. under s 36A).  

S 36B of the Energy Act 2004 relates more specifically to the SoS’s 

duties in relation to the alteration of such public rights, and what considerations 

must be accounted for in decisions to extinguish, suspend, restrict or attach 

conditions.31 Particular regard must be awarded to international navigation and 

sea lanes on the basis of potential conflicts with Articles 60(7) and 261 of 

UNCLOS III. A section 36 consent may include such provisions so as to alter 

navigational routes if safe and justifiable, but interference should be minimal 

and avoided if possible, in line with the internationally recognised right of 

innocent passage. However, the legislation fails to consider other uses of the 

sea in the proposed area, which is an oversight and fails to gain oversight of the 

cumulative impacts of developments32 (although they may be considered during 

the EIA). 

Under Article 60(5) of UNCLOS III in the EEZ such safety zones may 

stretch to a maximum of 500m around installations and structures, measured 

from each point of their outer edge. This is reflected in national law (Energy Act 

2004). During the operational phase, the safety zone may be reduced to 50m, 

but this is rare.33 Where large arrays are commissioned these zones, where 

navigation is restricted34, may stretch across vast areas of sea. 

Scott interprets s 36B as a restrictive one: if the intended development is 

likely to interfere with sea lanes (thereby conflicting with UNCLOS III and IMO 

traffic separation schemes or routing measures), the consent should be 

                                                
31

 Energy Act 2004, s 99 (3) (a)-(d). 
32

 Scott, K. M.,’ Tilting at Offshore Windmills: Regulating Wind Farm Development Within the 
Renewable Energy Zone’, (2006), 18 Journal of Environmental Law 1, p 101. 
33

 DECC., Applying for Safety Zones Around Offshore Renewable Energy Installations: 
Guidance Notes, November 2011 (Revised), p 5, para 3.5.  
34

 See Art 60 UNCLOS III. 
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refused.35 It is suggested that as MRE development becomes more profuse that 

the relationship between navigation (and other ‘third party’ rights) under 

international law of the sea and sovereign rights to develop may be put under 

immense pressure, particularly beyond territorial seas. Such issues will 

necessarily become international ones, where a balance between climate 

change pressures, the age-old public right of navigation and economics will 

need to be struck by international judicial intervention. 

Under ss 95-98 and Schedule 16 of the Energy Act the SoS can also 

declare a safety zone around a renewable energy installation and there is 

provision for navigational aids to be established in the interest of safety in the 

territorial sea and in the REZ. This has been fleshed out by the Electricity 

(Offshore Generating Stations) (Safety Zones) (Applications of Procedures and 

Control of Access) Regulations 200736. Part 2 of the Regulations concerns 

safety zone application procedures, which details the precise information 

required in the application, for ranging from descriptions of the installation (all of 

its components, including the export cable) and its operation, the location, 

details of the zone and navigational marking required, shipping route impacts 

etc. 37  In relation to wave and tidal installations, applicants are required to 

provide greater details as to the devices and the hydomorphological 

characteristics of the proposed site.38  

This is reflective of the increased uncertainties of wave and tidal 

developments, due to their relatively untested position, but more acutely it 

illustrates that these types of installations pose a greater threat to the safety of 

navigation due to their positioning on the seabed, in the water column or on the 

                                                
35

 Scott, K. M.,’ Tilting at Offshore Windmills: Regulating Wind Farm Development Within the 
Renewable Energy Zone’, (2006), 18 Journal of Environmental Law 1, p 100. 
36

 SI 2007/1948. 
37

 Ibid., Part 2, Reg 3(a) and (c). 
38

 Ibid., Reg 3(b). 
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surface of the water, and therefore must be subjected to greater scrutiny in 

terms of the necessary safety precautions. This is clear from the DECC 

guidance, discussed below.39  

DECC has also issued guidance notes on applications for safety zones 

around MRE installations40 which make clear that export and inter-array cables 

outside of any demarcated zone are not covered by the legislation (i.e. if any of 

these elements require a separate safety zone41, for example, where the cable 

lay uncovered and may act as a potential safety issue for deep draught vessels 

or trawling). It would seem more pragmatic for the safety zone application to 

encompass the entire development (although this does not imply that every 

aspect of a development would require a safety zone). (Under s 105 of the 

Energy Act 2004, the developer is required to decommission the project and 

bear the financial burden of doing so). 

There are two aspects to these reforms that are worthy of further 

discussion: 1) The reversal of the focus of the restriction in order to ensure 

navigational safety, and 2) The operation of s 36 of the Electricity Act 1989. 

Firstly, the reform demonstrates an effort to streamline the regime by 

removing MRE licensing powers from the now defunct Marine and Fisheries 

Agency (MFA)42 and transferring them (at the time) to DECC, thereby reducing 

the number of applications to different agencies. More fundamentally, concern 

had been expressed that the CPA 1949 legislation was not sufficient to 

extinguish rights of navigation. This appears to have sound basis as the CPA in 

                                                
39

 DECC., Applying for Safety Zones Around Offshore Renewable Energy Installations: 
Guidance Notes, November 2011 (Revised), pp 5-6, para 3.6.  
40

 Ibid. 
41

 Ibid., pp 4-5, para 2.3. 
42

 Prior to the MFA, the CPA was administered by the Marine Consents and Environment Unit 
(MCEU), which was disbanded.  



282 
 

restricts “works detrimental to navigation”43, rather than restricting navigational 

rights detrimental to works. Potentially, the CPA 1949 focus could have 

restricted the number of MRE developments deployed, and therefore the 

attempt to remove the need to apply the CPA 1949 to such situations may be 

argued to be an economic and/or political decision. However, such an approach 

increases the possibility of breaching the navigational rights of innocent and 

transit passage under UNCLOS III (see Chapter 2). 

Secondly, the CPA 1949 s 34 consent is still relevant to other offshore 

works (i.e. those that do not generate electricity and therefore do not require a s 

36 consent), but offshore renewable energy generating stations became 

somewhat (see below) exempt from its control due to the Energy Act 2004 

amendments. More accurately, the CPA consent became obsolete in 

connection with the construction of any offshore energy generation installation 

that was subject to approval under section 36 of the Electricity Act.  

The Electricity Act 1989 s 36 and the Energy Act 2004 therefore catch all 

MRE developments producing 1 MW and above in territorial waters, and all 

MRE developments generating 50 MW and above in what was then the REZ. 

This allows for the management of the right of navigation in these 

circumstances. This raises a conflict between safety and public rights, as 

infringements of public rights may be contested by individuals, groups or states. 

The piecemeal incorporation of these features via amendment is illustrative of 

the legislative evolution that has taken place in the context of evolving marine 

exploitation, and is evidence of the disparities that can be left in the wake of 

such amendments. 

                                                
43

 CPA 1949 s 34. 
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From a legal perspective this is unsatisfactory as it creates confusion for 

those seeking to develop within the boundaries of the law. The interplay 

between the 2001 Order and the Energy Act 2004 served to create a lacuna in 

the legislative regime, allowing the possibility (even if a tenuous one) of the 

circumvention of the Electricity Act application process and therefore the 

continuing applicability of s 34 of the CPA 1949 to installations generating 

between 1 MW- 49 MW in the REZ. This situation called for legislative 

amendment to reduce the omissions created by piecemeal legislating.  

4.3.4: Works and Navigation: The Transport and Works Act 1992 

The Transport and Works Act 1992 (TWA) represents an alternative 

route to the s 36 Electricity Act 1989 (though it operates only in territorial 

waters). The TWA introduced a Ministerial Order system that allows the 

authorisation of the construction of a wide variety of works, including those 

which interfere with rights of navigation. The Act introduced a fundamental 

procedural alteration, as most of these projects would have previously required 

the consent of Parliament through Private Bills.44 

Section 3(1)(b)(i) of the Transport and Works Act 1992 offers an 

alternative option for MRE developers to a section 36 Electricity Act application. 

A TWA Order (and ancillary matters) was and remains available inter alia, for 

certain types of infrastructure projects that may interfere with rights of 

navigation in waters up to the limits of the territorial sea45, enabling a developer 

to obtain certain statutory rights necessary for development offshore.46 

                                                
44

 House of Commons Library., Transport and Works Act 1992, April 2010, p 2. 
45

 TWA 1992, s 3(1) (b) (i). 
46

 The requirement for a CPA consent is therefore not necessary, and s 35(1)(h) of  the CPA 
1949 states that orders given under section 3 TWA 1992 are exempt from s 34 consent under 
the CPA. 
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TWA Orders are processed and issued by the Department for Transport 

(DfT)47, and by the Welsh Assembly Government for applications concerning 

Welsh territorial waters. Prior to 2009 applications concerning offshore wind 

farms were decided by DECC, not the DfT. Therefore TWA applications were 

and are administered by a different government department to those under the 

Electricity Act. The main criticism of this situation is that the regulator of 

renewable energy installations should be uniform throughout, regardless of 

whether the Electricity Act or the TWA option is followed, or the type of energy 

generation installation.  

In connection with this issue, offshore renewable energy structures have 

previously been considered by the DfT: 

“...if a scheme involves the construction of a generating station in the sea to 
produce renewable energy, e.g. from wind or tidal power, the applicant should 
also consider whether they need to apply for a TWA order if the only reason for 
doing so is to obtain statutory authority for interfering with rights of navigation. 
Under section 36A of the Electricity Act 1989 (inserted by section 99 of the 
Energy Act 2004) an applicant for a section 36 consent may also apply to the 
Secretary of State for Trade and Industry for a direction extinguishing, 
suspending or restricting the exercise of rights of navigation affected by the 
proposed generating station. This could obviate the need for a TWA order.”48 

The Government’s strategy appeared to be to promote the Electricity Act 

application as the preferable method by which to obtain the statutory authority 

to develop MRE (if the primary concern of the application is the statutory 

management of navigational rights). However, this extract is part of a guidance 

document: developers are still legally entitled to submit an application via the 

TWA, although the advantage of this was removed through the insertion of 

navigational matters to the Electricity Act 1989.  

                                                
47

 The Transport and Works Act Orders Unit (TWAOU) of the DfT processes and decides 
applications. 
48

 DfT., A Guide to the Transport and Works Act, 2006, Part 7: Assimilation of Procedures, para 
7.21. Note that the DTI’s responsibilities were transferred to the DECC in such instances. 
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The interest of this legislative inconsistency may be no more than 

theoretical, but it does lead one to speculate as to how it has been possible for 

a development producing energy/electricity to bypass a piece of legislation 

intended to regulate the electricity industry. The TWA does not pertain to the 

electricity industry per se and therefore it could be utilised by MRE developers 

to acquire their statutory consent to deposit their MRE installations offshore. 

The effect of the circumstances create are uncertain, i.e. whether the two 

pieces of legislation confer the same rights.  

S 36(1) of the Electricity Act 1989 states: 

“Subject to subsections (2) and (4) below, a generating station shall not 
be constructed, extended or operated except in accordance with a consent 
granted by the Secretary of State.”49 

Based upon the wording of the section (the use of the words “shall not” in 

particular), it is submitted that potentially a developer would commit an offence 

by failing to obtain a s 36 Electricity Act authorisation, even if a TWA Order was 

obtained instead. This could be a further motive for the Government guidance 

issued in relation to the TWA, namely to explicitly preclude its use in MRE 

regulation. However, it is clear that this route remains an option and remains 

present in more recent official literature.50 

4.3.5: Deposits and the Environment: The Food and Environment Protection Act 

1985 

In addition to either an Electricity Act licence or a TWA Order, MRE 

developers required a licence under s 5 of the Food and Environment 

Protection Act 1985 (FEPA). The implementation of Part II of FEPA, which 

                                                
49

 Electricity Act 1989 s 36 (1). 
50

 See for example, DECC., Applying for Safety Zones Around Offshore Renewable Energy 
Installations: Guidance Notes, November 2011 (Revised), p 7, Annex A. 
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specifically addresses deposits in the sea, is one of the ways by which the 

United Kingdom meets commitments under international conventions for the 

protection of its seas.51  

The FEPA regulates the deposit of articles or materials in the sea or under 

the seabed below mean high water springs (MHWS) in UK controlled waters52: 

this represents territorial waters and the continental shelf. The aim of this 

legislation is to protect marine ecosystems, human health and to minimise 

interference with other legitimate uses of the sea. As such, it has a particularly 

wide remit. Particular regard is paid to the environmental implications and 

consequences that the proposed works may have on the marine environment, 

including interference with other activities, fish, marine life and conservation 

areas. This information is an integral component of the EIA and the ES. 

The Marine and Fisheries Agency (MFA)53 administered the licence, and 

along with the Centre for Environment, Fisheries and Aquaculture Science 

(CEFAS), enforced the monitoring conditions of FEPA licences. The timescale 

for the decision by the MFA was stated as 12 months if no significant issues 

were raised during the application process.54 A licence normally operated for a 

period of between one and three years but this was dependent upon the nature 

of the activity55, therefore re-application or applications for extensions of the 

licence were often necessary before decommissioning. 

Importantly for the application process, it is stated that the MFA worked 

closely with the DECC (SoS) to streamline the FEPA and Electricity Act 

                                                
51

 The London Convention and the OSPAR Convention in particular (see Chapter 3). 
52

 FEPA 1990, Section II, s 5(a). 
53

 The MFA managed FEPA applications on behalf of the SoS for DEFRA and the Welsh 
Assembly Government for Welsh waters. 
54

 http://www.mfa.gov.uk/environment/energy/faq.htm. 
55

 See FEPA 1990, Part II, s 8; and 
http://www.marinemanagement.org.uk/works/licensing/fepa.htm#background. 

http://www.mfa.gov.uk/environment/energy/faq.htm
http://www.marinemanagement.org.uk/works/licensing/fepa.htm#background


287 
 

applications.56 If a TWA licence was requested instead, the DfT guidance notes 

were similar in that the two needed to be considered simultaneously, but also 

highlighted the degree of dependency between the two consents: 

“Whilst the respective procedures under the FEPA and the TWA are not 
sufficiently similar to make their assimilation a practical proposition, it may 
nevertheless be appropriate for the FEPA licence and TWA order to be applied 
for and considered in parallel (indeed, the degree of mutual inter-dependency 
between the two may dictate that this is the only sensible way of proceeding in 
a particular case).”57 

 

4.3.6: Nationally Significant Infrastructure Projects: The Planning Act 2008 

The Planning Act 2008 concerns the planning and consenting of 

Nationally Significant Infrastructure Projects (NSIPs), The 2008 Act implements 

aspects of the Barker Review of Land Use Planning58, which recommended that 

offshore and onshore installations of a certain generating capacity should be 

determined by an Independent Planning Commission (IPC).59 The Planning Act 

2008 therefore created the IPC60 which was composed of independent experts 

and introduced new procedures in England and Wales for approving NSIPs.’61 

The IPC’s role was to examine development applications for NSIPs. However, 

there were criticisms that the IPC Commissioners were not democratically 

elected. 

                                                
56

 http://www.mfa.gov.uk/environment/energy/energy.htm  
57

 DfT., A Guide to Transport and Works Act Procedures 2006: 
http://www.dft.gov.uk/pgr/twa/guidance/aguidetotwaprocedures2006?page=18#a1111. 
58

 Barker, K., Barker Review of Land Use Planning, Final Report: Recommendations, December 
2006. See http://www.communities.gov.uk/documents/planningandbuilding/pdf/154265.pdf. 
59

 Ibid., p 81, para 3.21 (in reference to onshore power stations). 
60

 Planning Act 2008, Part I.  
61

 Ibid., Part 3, s 14 ss (1).  

http://www.mfa.gov.uk/environment/energy/energy.htm
http://www.dft.gov.uk/pgr/twa/guidance/aguidetotwaprocedures2006?page=18#a1111
http://www.communities.gov.uk/documents/planningandbuilding/pdf/154265.pdf
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NSIPs include offshore energy generating stations producing over 100 

MW62 of electricity and associated overhead lines.63 These are described as: 

“large projects that support the economy and vital public services, 

including…large wind farms…”.64 MRE development, particularly offshore wind 

energy (given the progression of the Crown Estate’s leasing rounds), are 

becoming increasingly likely to fall within the NSIP category.  

Under the legislation, NSIPs require ‘a development consent’65 instead of 

the range of consents separately required, as considered above. The Planning 

Act replaced various planning and consent regimes under several pieces of 

existing legislation with a streamlined process for seeking approval, with the 

intention of avoiding lengthy and costly planning or public inquiries. In relation to 

MRE developments, the development consent is that given under section 36 of 

the Electricity Act 1989 which in these instances will be administered by the IPC.  

The IPC’s jurisdiction to administer development consents (under section 

36 of the Electricity Act) extended to waters adjacent to England and Wales, 

and the REZ. MRE development consent applications proposed in Welsh 

territorial waters (0-12nm adjacent to Wales (a ’Welsh offshore generating 

station’66) were also administered by the IPC.67 In the Scottish offshore area 

Scottish Ministers exercised the relevant consenting authority in such matters.68 

                                                
62

 Ibid, Part 3, s 15 ss (3). The threshold is 50 MW onshore, 100 MW offshore. The IPC have 
previously been deemed to act as decision-makers in these instances in the field of energy: 
Planning Act 2008, s 14 ss (6)(a). 
63

 Ibid, Part 3, ss 14 ss (1)(b) and 16.  
64

 http://infrastructure.independent.gov.uk/.  
65

 Planning Act 2008, Part 4, s 31. The term ‘development’ has the same meaning as it has in 
the Town and Country Planning Act 1990 (Planning Act 2008, Part 4, s 32 ss (1)), see below. 
66

 Ibid., Part 4, s 34 ss (2). 
67

 Ibid., Part 3, s 15 ss (4)(a). The IPC and the Welsh Assembly Government previously agreed 
a Memorandum of Understanding in order to help to ensure that timescales are met through 
better understanding between the IPC and WAG, greater efficiency and by prioritising the 
processes. The co-ordinated working relationship was designed to help to achieve the objective 
of a faster, fairer and democratic system for deciding major infrastructure projects in Wales. See 

http://infrastructure.independent.gov.uk/
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The effect of the requirement for development consent on other 

consenting regimes is detailed in the Planning Act69, and raises an interesting 

point in relation to the TWA 1992 and Welsh territorial waters (Welsh Assembly). 

Under section 34 of the Planning Act, an application can be made under section 

3 of the TWA 1992 for a ‘Welsh offshore generating station’ within the definition 

of the Planning Act. If a section 3 Order is obtained a development consent 

under the Planning Act for the carrying out of such works will not be required.70 

This would effectively allow an MRE development with a capacity of more than 

100 MW to circumvent the controls of the Planning Act. 

The IPC’s decisions concerning development consents for MRE projects 

generating more than 100 MW are based upon National Policy Statements 

(NPSs)71 which are issued by the Government and subject to Parliamentary 

scrutiny.72 The IPC performs the ‘judicial’ role during the application process. 

The splitting of functions in this manner is intended to create greater 

transparency and accountability in decision-making. 

4.4: Reflections on the Regime Preceding the MACAA 2009 

The licences required for MRE developments within and beyond 

territorial waters prior to the MACAA 2009 involved various pieces of legislation 

and consenting agencies. (Plant noted in 2003 that seven separate consents 

would need to be obtained for a single development of a wind farm in English 

                                                                                                                                          
http://infrastructure.independent.gov.uk/wp-content/uploads/2010/10/20100817_IPC-WAG-
MoU_Final_Published-Version.pdf.   
68

 See the Planning Act 2008, Part 3, s 14 ss (7)(b)-(c) and s 15(4). Note that the EEZ was 
claimed by method of the MACAA 2009 (i.e. after the enactment o the Planning Act 2008), and 
therefore the Planning Act will be amended by the MACAA to include the EEZ. 
69

 Ibid., s 33. 
70

 Ibid., Part IV, s 34, ss (1)-(3). 
71

 A series of documents which define the policy position of the government in respect of 
infrastructure projects. 
72

 The IPC started to accept applications from the 1
st
 of March 2010. The NPS’s are a clear 

example of the separation of powers in practice (Baron de Montesquieu). 

http://infrastructure.independent.gov.uk/wp-content/uploads/2010/10/20100817_IPC-WAG-MoU_Final_Published-Version.pdf
http://infrastructure.independent.gov.uk/wp-content/uploads/2010/10/20100817_IPC-WAG-MoU_Final_Published-Version.pdf


290 
 

territorial waters). 73  The precise consents and agencies differed depending 

upon a number of factors that were specific to each proposed development, 

including: 

 The distance of the proposed installation from the baseline; 

 The ‘type’ of energy generation (wind or other MRE), (perhaps reflecting 

commercial or demonstration status); 

 The potential energy generation capacity of the installation. 

The availability of either the s 36 Electricity Act 1989 consent or the TWA 

1992 s 3 Order, alongside the other necessary consents considered above, in 

conjunction with the demarcation between the territorial zone, the REZ and the 

generating capacity of installations incurred some significant legal complexities 

with financial, organisational and timing implications for developers including: 

 Determining the most suitable and applicable legislation for the 

proposed development with regards to the jurisdiction, duration and 

implications of the different legislation, 

 Determining the lifespan of different consents, 

 Determining the order in which applications should be submitted and 

the relevant prior consultations, 

 Ascertaining which authorising bodies determined which application 

(supplementary to this observation is the fact that government 

departments, delegated authorities and advisory bodies have the 

propensity to merge and change, including names and roles; 

 Considering the length of these processes and how best to streamline 

the applications so as to avoid slow determination74 or refusal:  

                                                
73

 Plant, G., ‘Offshore Wind Energy Development: The Challenges for English Law’, (“003), 
Journal of Planning and Environmental Law, p 945 (pp 939-964). 
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“...quite often the regulatory bodies themselves have overlapping 
roles which does not necessarily mean you get consistency of 
response.” 75 

This segmented approach involved implications for developers including 

arduous pre-application investigation and legal enquiry in order to determine the 

precise legislation, applications and administering bodies relevant to an 

intended development. This had obvious repercussions on time and 

expenditure, both of which can stunt economic and technological advancement, 

not to mention reducing the potential contribution of MRE to energy and climate 

change targets.  

In the last ten years these seemingly intractable problems have been 

highlighted in a number of government and parliamentary reports and which 

have led to significant legal reforms, most notably the MACAA 2009 (and 

comparable enactments in Scotland and Northern Ireland76): 

“Indeed, much of the legislation in this area... is antiquated and can no 
longer be considered fit for purpose. This is especially so in the case of certain 
new marine users, such as those involved with wind, tidal and wave energy 
technologies, for whom some of the current legislation must be especially 
anachronistic. Moreover, in the context of devolution and the integration of 
European Union Directives into UK law, the already complex legal context has 
become more complicated still. As a consequence, industry and other sea-
users find some of the existing legislation burdensome and unhelpful, especially 
in the area of licensing, and often face long delays before consents or licences 
are given...Moreover, the existence of different marine authorities and differing 
jurisdictions, acting upon the complex web of often outdated law, makes for 
disjointed and occasionally contradictory decision–making and management.”77 

The difficulties of the previous regime can be explained by the ad hoc 

and piecemeal evolution of the regulatory controls and their application to 
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 Crown Estate., Round 3 Offshore Wind Programme, Industry Seminar, 
http://www.thecrownestate.co.uk/r3_seminar_presentation.pdf. 
75

 Mr Peter Barham, Sustainable Development Manager for Associated British Ports, and Chair 
of the Sea-Users Development Group (SUDG), cited in House of Commons Environmental 
Audit Committee., Proposals for a Draft Marine Bill, Eighth Report of Session 2005-6,  p 9, para 
12. 
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 Marine (Scotland) Act 2010; Marine Act (Northern Ireland) 2013. 
77

 House of Commons Environmental Audit Committee., Proposals for a Draft Marine Bill, Eighth 
Report of Session 2005-6, p 9, paras 11-12. 
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developments beyond their intended application. Amendments have attempted 

to bring MRE developments within the scope of the existing legislation thereby 

increasing the volume of primary and secondary legislation relevant to MRE 

development and by which legislative deficits also emerged as a result. This is 

evidenced by the fact that there were two possible consent routes and 

numerous related legislative amendments, particularly in reference to the 

Electricity Act 1989. 

The formation of two consenting routes allowed MRE development to 

circumvent a homogenous regulatory regime, creating ambiguities for all 

involved. The Energy Act 2004 amendments relating to navigational alterations 

under the Electricity Act 1989, the creation of the REZ and the extension of the 

1989 Act to the REZ reduced the attractiveness of the TWA 1992 route, and 

hence the availability of the two routes became less important. As stated, 

Government guidance tended to advocate the use of the Electricity Act route 

and the relevance of the TWA route subsequently became more limited as the 

deficiencies of the Electricity Act were substantially removed.  

The fact that the TWA was not prohibited from applying to MRE 

development, only extended to the 12 nm limit, had differing consenting bodies 

depending upon the type of energy installation proposed and was often a 

lengthier and more expensive process all point towards its narrow application, 

but this only became apparent on investigation by the developer, In essence, it 

would have been more transparent to preclude the TWA 1992 from application 

to MRE developments altogether, although in turn this would create 

complications (i.e. exclusions) with the TWA regime itself.  
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The pre-2009 legislative amendments constructed with offshore 

renewable energy development in mind sought to simplify the regime. However 

these amendments tended to be extremely specific and therefore led to 

oversights. The main example is the amendment by the Electricity Act 1989 

(Requirement of Consent for Offshore Wind and Water Driven Generating 

Stations) (England and Wales) Order 2001, which specifically intended to bring 

all offshore energy developments within the scope of the Electricity Act 1989, 

but due to legislative oversight its amendment failed to capture MRE 

developments in the REZs generating 1-49 MW. This led to implications for the 

application of the Energy Act 2004 amendments which attempted to remove the 

CPA 1949 licence from the offshore renewable energy regime.  

The legislative consenting processes did not enable swift, smooth 

decision making under the pre-2009 regime, and the burden of dealing with the 

regulatory shortcomings in addition to the burdensome content of applications 

rested with developers. The wider political and economic implications of the 

regime commanded a reform of the consents and licensing regimes. This is 

linked to the fact that MRE will play a significant role in meeting a number of 

international and European GHG and renewable energy targets.  

Essential to the proliferation of MRE deployment is a licensing process 

which is standardised, comprehensible and allows for transparent and judicious 

decisions to be made on the basis of the overarching EIA. This chapter now 

turns to the reforms made to the consents and licensing process by the MACAA 

2009, and other relevant legislation, namely the Localism Act 2011.  
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4.5: The MACAA 2009: The Reform of Marine Licensing 

Despite the United Kingdom’s vast potential in marine energy 

resources78, there remains an operational gap between the development and 

the commercial deployment of the technologies in England and Wales. The 

Marine and Coastal Access Act 2009 represented a landmark legislative reform 

of the management of the United Kingdom’s marine environment.79 Consisting 

of some 325 clauses, the Act contains eleven Parts and twenty-two 

Schedules.80  

The salient features of the Act include the creation of a Marine 

Management Organisation (MMO), marine planning, marine licensing, marine 

nature conservation, fisheries management and marine enforcement, 

environmental data and information, migratory and freshwater fisheries, coastal 

access and coastal and estuary management. As discussed in Chapter 2, the 

Act also made claim the UK’s EEZ.81 The most relevant of these features in this 

chapter include the UK’s claim to its EEZ, the licensing reforms and the creation 

and powers of the MMO.82  The marine planning aspect of the MACAA has 

been outlined in the previous chapter. 

To provide a valuable assessment of the licensing reforms and their 

impact upon the pre-2009 regime, it is first necessary to consider the policy and 

                                                
78

 http://www.carbontrust.co.uk/emerging-technologies/technology-
directory/marine/pages/marine.aspx. 
79

 It should be noted that Scotland has legislated separately for the management of its adjacent 
offshore area- see the Marine (Scotland) Act 2010, some of which is identical or similar to the 
Marine and Coastal Access Act 2009. The 2009 Act explicitly states which of its articles do not 
apply to Scotland. This discussion concerns England and Wales. 
80

 The MACAA includes inter alia, the creation and functions of the Marine Management 
Organisation; the Exclusive Economic Zone; marine planning; marine licensing; nature 
conservation; inshore fisheries management; fisheries; enforcement and coastal access. 
81

 MACAA 2009, Part II, s 41. 
82

 The conservation and planning features of the MACAA are also important to offshore 
renewable energy development, but are outside of the scope of this chapter. See Chapter 3. 

http://www.carbontrust.co.uk/emerging-technologies/technology-directory/marine/pages/marine.aspx
http://www.carbontrust.co.uk/emerging-technologies/technology-directory/marine/pages/marine.aspx
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context accompanying the MACAA as this also informs decision-making under 

the Act. 

4.5.1: The MACAA 2009: Context and Policy 

The overarching aim of the MACAA is to ensure the effective and 

sustainable management of marine resources by putting in place better systems 

for delivering Sustainable Development of marine and coastal environment. 

This was reflected by then Prime Minister Gordon Brown, who stated: 

“This historic, ground-breaking legislation fulfils the Government’s 2005 
commitment to introduce a new framework for managing the demands we put 
on our seas, improve marine conservation, and open up access for the public to 
the English coast.” 83 

In 2002 the Labour Government’s Marine Stewardship Report84 defined 

the aims of the overhaul of marine management. Emphasis was placed upon 

integrating protection of the marine environment with socio-economic factors by 

using an Ecosystem Approach to management which aimed to reconcile 

conservation and individual needs. 85  A strong emphasis was placed upon 

Sustainable Development, which was recognised by the then Government as 

achievable by integrating the management of the multiple pressures placed 

upon our seas. This imminent need 86 to balance the pressures on UK seas was 

deliberated again in the 2007 Marine Bill White Paper A Sea Change87 which 

envisaged “clean, healthy, safe, productive and biologically diverse oceans and 

                                                
83

 Then Prime Minister Gordon Brown: 
http://www.defra.gov.uk/environment/marine/legislation/index.htm  
84

 DEFRA., Safeguarding Our Seas: A Strategy for the Conservation and Sustainable 
Development of our Marine Environment,2002. 
85

 Ibid., pp 3 and 5. 
86

 “Within one generation we want to have made real difference”: DEFRA., Safeguarding Our 
Seas: A Strategy for the Conservation and Sustainable Development of our Marine 
Environment, 2002, p 3.  
87

 DEFRA., A Sea Change: A Marine Bill White Paper, March 2007,Cmnd 7047, p 5, para 1.8. 

http://www.defra.gov.uk/environment/marine/legislation/index.htm
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seas”, reaffirming the 2002 strategy and encapsulating the basis of the ensuing 

MACAA reforms within the context of Sustainable Development.88  

In 2008 the European Commission’s MSFD was published, requiring 

transposition in UK waters (0-200 nm) by July 2010.89 As discussed in the 

previous chapter, the MSFD requires Member States to prepare national 

strategies to manage their seas with the aim of achieving and/or maintaining 

good environmental status by 2020. The Marine Bill White Paper’s ‘Ecosystem 

Approach’ aligned effectively with the purpose of the Directive and on the 12th of 

November 2009 the MACAA was given Royal Assent. 

In 2009 the UK Government published a document, “Our Seas- A Shared 

Resource: High Level Marine Objectives”90 , which contains the High Level 

Marine Objectives (HLMOs): objectives which the UK (i.e. as a representation of 

its respective constituents) is seeking to achieve in its marine area. These 

HMLOs form part of an overarching policy framework.91  The HLMOs are based 

upon Sustainable Development: as outcomes they are the drivers as to what 

plans and decisions are taken forward. The objectives include (emphasis 

added): 

 Achieving a sustainable marine economy; 

 Ensuring a strong, healthy and just society; 

 Living within environmental limits; 

 Promoting good governance; 

 Using sound science responsibly. 

                                                
88

 See DEFRA., Securing the Future: Delivering UK Sustainable Development Strategy, March 
2005, Cmnd 6467. 
89

This includes Scottish waters. 
90

 DEFRA., Our Seas- A Shared Resource: High Level Marine Objectives, 2009. 
91

 http://www.defra.gov.uk/corporate/consult/marine-policy/index.htm,. 

http://www.defra.gov.uk/corporate/consult/marine-policy/index.htm
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The HLMOs underpin and integrate existing policies92, most vitally the 

UK’s Marine Policy Statement (MPS)93 which sets out the policies fundamental 

to the operation of the MACAA; the MPS is a statement of policies that will 

contribute “to the achievement of sustainable development in the UK marine 

area.”94 Essentially the MPS directs marine plans and licensing decision-making 

which affect the marine environment, giving practical effect to the attainment of 

the HLMOs. It is the key influence on development in the UK marine 

environment. 95  All stakeholders, including regulators, marine planners, and 

users will be steered towards these shared principles and objectives. In the 

context of this chapter, licensing decisions will be directed by the MPS and the 

HMLOs. 

The MACAA itself is based on an integrated approach to marine 

management and is arranged and based upon the principles of Sustainable 

Development; it encompasses the UK marine environment in its entirety and as 

a holistically balanced area. The HLMOs reflect this integrated methodology96, 

and their incorporation into the MPS should in theory secure a level of practical 

success in the UK meeting the objective of Sustainable Development in its 

marine environment through application of the MACAA (planning, licensing etc.) 

Consequently such success should inevitably lead to the attainment of the 

MSFD target of GES by 2020. The relationship between the MACAA and the 

MPS is clear: the MACAA is designed to cover most marine exploitations97 and 

the MPS must be at the centre of all of the decisions and plans emanating from 

the MACAA’s provisions.  
                                                
92

 DEFRA., Our Seas- A Shared Resource: High Level Marine Objectives, 2009, p 8.  
93

 HM Government., UK Marine Policy Statement, March 2011. 
94

 MACAA 2009 s 44. 
95

 HC., EFRA Committee., The Marine Policy Statement, Second Report of Session , 2010-11, 
HC 635, p 3, para 3. 
96

 DEFRA., Our Seas- A Shared Resource: High Level Marine Objectives, 2009, p 4.  
97

 For example, oil and gas works are outside of the MACAA regulation. 
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These overarching marine management and decision making policies 

have been supplemented by policy relating specifically to renewable energy 

development. In July 2009, contemporaneously with the publication of the 

HLMOs, the then Labour government developed a Renewable Energy Strategy 

(RES) which included a commitment to develop a Marine Energy Action Plan 

(MEAP).98 The MEAP’s overarching objective was to outline: 

“...a “Vision” for the Marine Energy sector to 2030 (with reference to 
2020), outlining the actions required by both industry and the public sector to 
facilitate the development and deployment of marine energy technology and 
fulfil that “Vision”.99   

The MEAP 2010 Executive Summary and Recommendations were 

published but never updated and the initiative seems to have fallen by the 

wayside. This may not be undesirable: as outlined in Chapter 1, targets and 

policies relating to MRE (energy, renewable energy, climate change) are 

bountiful. The focus of attaining those, and environmental targets lies in 

management and decision making being an interconnected whole, and 

therefore the MPS and the HMLOs may hold far more value than the addition of 

yet more fragmented policies and aims. It must be borne in mind that the 

MACAA licensing reforms do not exist in isolation from other policy objectives or 

political agendas and that MRE regulation is only one fraction of an enormous 

undertaking to achieve ‘clean, healthy, safe, productive and biologically diverse 

oceans and seas.’  

The MACAA licensing reforms are designed to remedy the defects in the 

pre-2009 regime which was unnecessarily complex and peppered with 

                                                
98

 Originally expected by the end of 2009 but was anticipated in Spring 2010 and being led by 
Lord Hunt for the Department of Energy and Climate Change (DECC). It is now not possible to 
locate the documentation pertaining to this initiative online.  
99

 
http://www.decc.gov.uk/en/content/cms/what_we_do/uk_supply/energy_mix/renewable/explaine
d/wave_tidal/funding/marine_action_/marine_action_.aspx.  

http://www.decc.gov.uk/en/content/cms/what_we_do/uk_supply/energy_mix/renewable/explained/wave_tidal/funding/marine_action_/marine_action_.aspx
http://www.decc.gov.uk/en/content/cms/what_we_do/uk_supply/energy_mix/renewable/explained/wave_tidal/funding/marine_action_/marine_action_.aspx
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amendments, overlaps and deficits. The bona fide remedy will lie in whether 

licensing decisions can be based upon the MPS and achieve the relevant 

HMLO objectives. This remains to be seen and is a question that can only be 

answered by observance of the new regime in practice. Below, a consideration 

of the MACAA licensing reforms is made. 

4.6 The MACAA Licensing Reforms and MRE Development  

 Below, an evaluation of the MACAA reforms and other relevant 

legislation is provided, followed by an overview of the decision making bodies 

who deliver the development consents.  

4.6.1 The REZ and the EEZ 

Section 41 of the MACAA legislates for the United Kingdom’s claim to its 

Exclusive Economic Zone (EEZ) which allows the UK to fully assert the rights 

and assume its obligations contained in UNCLOS III, Articles 55-75. 100  The 

EEZ extends from 12nm-200 nm limit101, within which the State has sovereign 

rights for the purpose of inter alia “exploring and exploiting, conserving and 

managing natural resources...the economic exploitation and exploration of the 

zone, such as the production of energy from water...marine scientific research, 

the protection and preservation of the marine environment...”102 However other 

states also have rights and duties within the EEZ, including navigation: this can 

increase the legal challenges for the sovereign state103, as discussed in Chapter 

2. 

                                                
100

 Part V, UNCLOS III. 
101

 Ibid., Art 57. 
102

 Ibid., Arts 56 (a)-(b)(i) and (ii). 
103

 For further consideration of the jurisdictional aspects relating to MRE development, see 
Chapter 2.  
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Until the coming into force of the MACAA and in the absence of claiming 

the UK’s EEZ, the UK followed its traditionally sectoral approach to the 

utilisation of the marine area (historically the UK has declared different zones 

for different functions such as fisheries and oil and gas exploitation), by creating 

the REZ under the Energy Act 2004. This allowed MRE deployment beyond the 

12 nm limit. The legislative basis of the REZ is discussed in further detail above 

and in Chapter 2.  

The MACAA 2009 refers to what is now described as the ‘UK Marine 

Area’104, and is especially important in relation to marine planning105 and marine 

licensing, as this is the area detailed in the MACAA where plans and licences 

will operate. The UK Marine Area extends from the mean high water mark and 

most inland tidal parts of the rivers on its landward side out to the seaward limits 

of the EEZ (previously REZ) or the Continental Shelf boundary, whichever is 

further from our shores.106 Finally, Part II of the MACAA creates the Welsh Zone, 

the boundaries of which are to be set by an order made by the Secretary of 

State or an Order in Council made by Her Majesty.107 

In the context of MRE development and marine management in general 

it is easy to see why the EEZ is a beneficial resource for the UK. Not only does 

the claim to the EEZ seek to remove inconsistencies in the legal system and 

simplify the management of the marine area, it demonstrates recognition that 

sectoral management 108  of the UK marine area (or any marine area) is 

ineffective. 

                                                
104

 MACAA 2009, Part II, s 42. 
105

 Ibid., Part III. 
106

 For the detailed descriptions of how the breadth of the Continental Shelf is established, see 
UNCLOS, Part VI. 
107

 MACAA 2009, Part II, s 43. 
108

 DEFRA., Marine and Coastal Access Bill Policy Paper, 8
th
 Oct 2009 , p 5. 



301 
 

However, the suggestion that the establishment of the EEZ will remove 

inconsistencies in the legal system is perhaps a little erroneous. Although the 

MACAA suggests that the REZ will be replaced by the EEZ, for example in Part 

XI it states: “renewable energy zone means any area for the time being 

designated by an Order in Council under section 84(4) of the Energy Act 

2004”109 and  “Until the coming into force of the first Order in Council made 

under section 41 (the exclusive economic zone), the reference in subsection 

(1)(b) to the exclusive economic zone is to be read as a reference to a 

renewable energy zone”110 (emphasis added): the Act itself does not explicitly 

render the extinguishment of the REZ or declare its legislative basis defunct by 

the coming into ‘being’ of the EEZ. To complicate matters further, the term ‘REZ’ 

is mentioned throughout the MACAA in such terms as they can be considered 

to exist as well as the EEZ. This is also present in government guidance.111. 

Therefore questions remain as to the status of the REZ and the pertinent 

sections of the Energy Act112; specifically whether the REZ is redundant and if 

section 84 and the related provisions of the Energy Act are now obsolete. The 

status of developments already licensed in the REZ is also not clarified: will they 

be classed as being commissioned in the EEZ or in an REZ, or both? This is 

relevant as it could be argued that the EEZ and REZ exist in conjunction with 

one another but that based on their designation, the demarcated REZ can only 

be utilised for the exploitation of renewable energy to the exclusion of other 

legitimate uses of the sea (which would not apply to the EEZ). 

                                                
109

 MACAA 2009, Part XI, s 322 (1).  
110

 Ibid., Part II, s 42 (5). 
111

 For example, DEFRA., Government Guidance to the Marine Management Organisation 
(MMO) on its Role in Relation to Applications, and Proposed Applications, to the Infrastructure 
Planning Commission (IPC) for Development Consent under the Planning Act 2008, September 
2010 and DECC., Applying for Safety Zones Around Offshore Renewable Energy Installations: 
Guidance Notes, November 2011 (Revised), p 4, para 2.1 states that the relevant provisions of 
the Energy Act apply to territorial waters in England, Scotland and Wales and ‘waters in the UK 
Renewable Energy Zone’ 
112

 Energy Act 2004, Part 2, Chapter 2. 
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 It could also be suggested that the REZ now ceases to exist (although it 

does not appear so from the MACAA itself nor from other official 

documentation), and if this is the case then the relevant provisions of the 

Energy Act are redundant. The fact would then remain that the Energy Act 2004 

amendments relating to the REZ have not been repealed and this necessitates 

some important legal questions: once again legislative oversight may presage 

future complications. The most suitable course of action for clarity and 

completeness would be to repeal the relevant sections of the Energy Act 

pertaining to the REZ.  

4.6.2 Marine Licensing 

4.6.2.1: Development Consent: The Electricity Act 1989 and the TWA 1992 

Many s 36 Electricity Act 1989 applications are directed to the MMO in 

conjunction with a Marine Licence application (see below at 5.7 for further 

discussion on the agencies). The MMO retains administrative control over 

installations producing less than 100 MW. 

It is notable that although the MACAA advocates the utilisation of the 

Electricity Act route it does not preclude the use of the TWA route, which 

remains available for inter alia, certain types of infrastructure projects that may 

interfere with rights of navigation in waters up to the limits of the territorial 

sea.113  The ultimate advancement is that the DfT (or the Welsh Assembly) 

would receive representations from the MMO when making such decisions.114 

However, recent activities could be indicative of clashes between the remit of 

the DfT and the MMO, where the DfT sought to dis-apply the licensing 

                                                
113

 TWA 1992, s 3(1) (b) (i). 
114

 DEFRA., A Sea Change, 2007, p 60. 
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provisions under the MACAA (and therefore the MMO’s jurisdiction) from the 

London Underground (Northern line Extension) Order.115 

Although DfT guidance advocates an Electricity Act application rather 

than the TWA Act in instances where the primary reason is to provide statutory 

authority for interference with navigational rights116 (as considered above), in 

such a situation where a developer elects the TWA legislation, an authority 

other than the MMO will provide consent for the development of marine works, 

but the Marine Licence requirement is still directed to the MMO.117 Therefore a 

two-pronged licensing regime continues to exist, detracting from the aim of 

streamlining the licensing regime. 

The second point is that the MACAA does not reform the Electricity Act 

route; it merely replaces one administrative authority with another (DECC’s 

authority is conferred to the MMO in some circumstances). Some of the 

inadvertent consequences of ad hoc legal evolution remain in place as the 

‘reforms’ merely streamline the consenting authority rather than the legal regime 

itself. In relation to the Electricity Act, developers continue to apply for s 36 

consent for installations producing 1 MW or above in territorial waters, but 

technically only need to for proposed installations with a generating capacity of 

50 MW and above proposed beyond 12nm (in the EEZ), an anomaly which 

could have been amended in the MACAA itself. 

 

 

                                                
115

 See the MMO’s response (23
rd

 August 2013) at: http://www.persona.uk.com/nle/C-SoC/REP-
16.pdf.  
116

 DfT., A Guide to the Transport and Works Act: Part 7: Assimilation of Procedures, 2006, para 
7.21. 
117

 For example, the DECC will still issue the TWA consent for offshore windfarm developments, 
whilst the DfT will issue consents for MRE developments. 

http://www.persona.uk.com/nle/C-SoC/REP-16.pdf
http://www.persona.uk.com/nle/C-SoC/REP-16.pdf
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4.6.2.2: The Marine Licence: The Merging of s 34 CPA 1949 and the s 5 FEPA 

1985 

In the context of MRE development and the discussions above, the 

MACAA licensing reforms have been described as an attempt to antidote118, or 

remedy, flaws of two principal regulatory schemes which have controlled the 

placing of deposits in the sea and navigation for decades: the FEPA 1985 and 

the CPA 1949.119 In their steads a single Marine Licence has been created120, 

which is to be administered by the ‘appropriate licensing authority’121 and lasts 

for the lifetime of the project. This is considered to be the major reform of the 

MACAA 2009: 

“The major change to the marine licensing system is the consolidation and 
modernisation of two existing Acts which set the framework for the current 
system – the Food and Environment Protection Act 1985 (FEPA) and the Coast 
Protection Act 1949 (CPA). Their consolidation removes the complexity and 
overlap that has evolved over the years through numerous amendments and 
EU requirements. In future a single Marine Licence will replace both the existing 
FEPA licence and the CPA consent…These changes will result in a more 
streamlined and effective service for those being licensed and inspected... bring 
greater certainty and clarity to the process.”122 

Section 65 of the MACAA sets out the basic licensing requirement for 

offshore activities, and prohibits the undertaking of any licensable activity 

without a licence. The licensable marine activities stated in s 66 of the Act 

incorporates MRE developments, as any works which involve the depositing or 

removal of substances or objects (in, on or under the sea bed) 123  or the 
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 Lowther, J., and Williams, M., ‘Reform of Marine Licensing for Marine Works: Improvement 
and Clarification Under the Marine and Coastal Access Bill 2008’, 30 Liverpool Law Review, 
2009, p 121. 
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 MACAA 2009, Part IV, s 66. 
120

 Ibid. 
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 Ibid., s 67.  
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 DEFRA., Managing Our Marine Resources: Licensing Under the Marine Bill, November 
2008, p 6. 
123

 MACAA, 2009, s 66 (1)-(3) and (8). 
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construction, alteration or improvement of any works in the UK marine licensing 

area124 require a Marine Licence.  

The Marine Licence provisions explicitly incorporate the preceding FEPA 

and CPA licence requirements: most of the wording is identical, with the 

removal of the ‘works detrimental to navigation’ aspect of the CPA 1949.125 This 

is on the basis that this part of the s 34 of the CPA 1949 is unnecessary given 

that both the Electricity Act s 36 consent and a TWA Order can address 

navigational issues (the latter only applies to the territorial sea).  

Section 69 of the MACAA (determination of applications), also heeds 

particular resemblance to the FEPA licensing regime126 as licensing decisions 

must still be made with regard to environmental protection, the protection of 

human health and the prevention of interference with legitimate users of the 

sea. 127  This aspect of the application is therefore impacted upon by 

environmental commitments under numerous EU Directives. 

The aim of the licensing reforms in this context was to streamline the 

regulation of MRE development128 so that only one licence is required for each 

development and to remove “the complexity and overlap that has evolved over 

the years through numerous amendments and EU requirements.”129 This reform 

was expected to increase transparency, reduce uncertainty and speed up 

decision-making through the removal of administrative burdens and by reducing 

the number of decision making bodies.  

                                                
124

 Ibid., s 66 (7) 
125

 CPA 1949 s 34. 
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 FEPA 198  s 5. 
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 MACAA 2009 s 69 (1) (a)-(c). 
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 MRE development is the issue under discussion here, but the new Marine Licence applies to 
any offshore works falling within the MACAA. 
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 DEFRA., Managing Our Marine Resources: Licensing Under the Marine Bill, November 
2008, p 6.å 
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The MACAA Marine Licence was therefore intended to simplify the 

consenting of wind, wave and tidal projects by ensuring only one administrative 

process (although not only one administering authority) is used to consider all 

the marine elements of an application. It was hoped that this would help 

stimulate the sector, particularly the developing wave and tidal energy 

sectors.130 Based upon current statistics of these developments, this has yet to 

be seen.  

A number of issues arise from the consolidation of these two previously 

separate licences. Firstly, the difference between the FEPA and CPA licences 

compared with the Marine Licence is negligible, and whether the reform has 

remedied the preceding criticisms of the ‘old’ regime is debatable. It is often 

cited that the Marine Licence has removed the overlap of the two regimes and 

consolidated their provisions, when more accurately, it has removed the overlap 

between the Electricity Act 1989 and the CPA 1949 for most MRE projects (c.f. 

below). 

Secondly, in respect of MRE licensing the reform will only be of limited 

significance to MRE development as the navigation amendments to the 

Electricity Act 1989 by the Energy Act 2004 (s 99), deemed that the application 

of the CPA consent is precluded from most offshore renewable energy projects 

whose applications are made via s 36 of the Electricity Act (insertion of 36A and 

36B). 

As discussed above, amendments to the Electricity Act failed to remove 

the requirement of a CPA licence from all renewable energy developments as 

those generating between 1-49 MW beyond territorial waters (i.e. previously in 

                                                
130

 MMO., Factsheet, The Marine and Coastal Access Act 2009: What the Act Means for 
Industry, 2009, p 2. 
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the REZ, now the EEZ) technically would still require a CPA licence in order to 

proceed as they fall outside of the remit of the Electricity Act 1989. Therefore 

only developments beyond 12nm generating between 1-49 MW will be ‘affected’ 

by this reform, as they are the only MRE developments to which the s 34 CPA 

1949 consent still applies. As this legal anomaly still exists in spite of the 

MACAA reforms, the least complicated solution would involve another 

amendment to the Electricity Act131 extending it beyond 12nm. However, at this 

point there has been no attempt to modify this irregularity to bring it into line with 

the requirements governing territorial waters.  

The amalgamation does however provide some enhancement, and 

necessarily removes the duplication between the CPA 1949 navigation aspects 

and the Electricity Act 1989’s navigation aspects. The removal of the CPA 

navigation segment (‘replaced’ by the Electricity Act s 36A) has removed a 

major criticism of the preceding regime in the context of MRE development as 

the CPA s 34 consent restricted works detrimental to navigation rather than 

restricting navigational rights. Under the Electricity Act 1989, provisions which 

allows the MMO to take account of the range of factors (although there remains 

a presumption that interference with navigational routes, sea lanes, traffic 

separation schemes etc. will not be interfered with). It is however, possible 

under s 36A Electricity Act 1989 to ‘extinguish etc’ navigational rights to enable 

developments to proceed; the removal of this legislative barrier may help to 

stimulate MRE deployment. 
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 In replacement of the 2001 Order, SI2001/3642. 
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4.6.2.3: NSIPs: The Planning Act 2008 and the Localism Act 2011 

As considered above, the IPC was created under the Planning Act 2008 

to administer development decisions concerning NSIPs. Under the auspices of 

the then Labour Government, the Planning Act 2008 reflects a return to 

centralisation in the pursuit of improving the economy whilst meeting 

Sustainable Development objectives.132 These provisions were introduced to 

‘speed up’ the decision making process. Section 128 of the Localism Act 2011 

abolished the IPC with effect from 1st April 2012, returning rights, property, 

liabilities and decision making for NSIPs to the SoS, via the Planning 

Inspectorate (PINS) (more accurately, the Major Infrastructure Planning Unit, 

which sits within PINS). This has been bolstered by the Localism Act 

(Infrastructure Planning) (Consequential Amendments) Amendment 

Regulations 2012.133 All IPC staff have been transferred to the PINS, and as 

such this may be argued to be a superficial rather than material reform. 

Therefore in this section reference will be made to the PINS rather than the IPC. 

Under the Planning Act 2008, MRE developments generating 100 MW 

and above are NSIPs, and therefore the s 36 Electricity Act 1989 application is 

directed to the PINS rather than the MMO or DECC. Alongside this 

development consent developers are required to apply for a Marine Licence 

(discussed above) under the MACAA.134 Section 79 of the MACAA relates to a 

‘special procedure for applications relating to certain electricity works’: 

according to this clause generating station development consents under s 36 of 

                                                
132
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the Electricity Act 1989 and the Marine Licence (and other works in connection 

with the activity) should be considered together.135  

However, the design of the regime may necessitate the involvement of 

more than one decision making body: Marine Licences are considered by the 

MMO for developments proposed within English territorial waters and the EEZ, 

and by the Welsh Ministers for those proposed within Welsh territorial waters. In 

reality the MMO/Welsh Assembly and the PINS have overlapping 

responsibilities. Prior to the MACAA reforms, to enable a streamlined process, 

orders granting development consent issued by the IPC may have included a 

provision deeming consent under section 34 of the CPA 1949136 and under Part 

II of the FEPA 1985.137  When Part IV of the MACAA came into operation138, 

section 149A was inserted into the Planning Act 2008, which enables the PINS 

to deem any necessary Marine Licences under this section.139 However, the 

legislation does not confer an absolute right upon the PINS to deem the Marine 

Licence and it may be possible for a situation to occur where the PINS 

administers the development consent and the MMO/Welsh Assembly 

administer the relevant Marine Licence. This could run contrary to section 79 of 

the MACAA (i.e. decisions being made by separate authorities regarding the 

same development), with the potential to create timing problems. It is important 

for the relevant authorities to be in regular consultation with one another in 

order to avoid unnecessary delays and to ensure that the decisions are kept as 

parallel as possible.  

                                                
135

 Ibid., s 79 ss (2)-(3). 
136

 Planning Act 2008, Part 7, Chapter 1, s 148. 
137

 Ibid., s 149. It should be noted that although section 149 relating to the administration of the 
FEPA licence by the relevant body will be amended, this section does not apply to Wales, only 
English territorial waters and the EEZ. 
138

 2011. 
139

 Amended by MACAA 2009, Schedule 8, s 4. 
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Whether the licensing regime (particularly its administrative aspects) has 

been improved by the onslaught of reforms is uncertain. The implications of this 

fragmented decision-making between development consents, Marine Licences, 

NSIPs and installations generating less than 100MW may be no more than 

speculative, but as precisely such demarcations have acted as constraints upon 

planning consents in the past, it is important to identify and minimise the 

potential consequences of the arrangement. 

This has been addressed by ensuring that the MMO is bound to act as 

statutory advisor to the [PINS] as the MMO’s functions under the MACAA will be 

directly affected by such developments and they are the UK Government’s 

expert body on marine management. The PINS must inform the MMO if it 

decides to accept an application, and has a duty to consult the MMO about 

proposed applications for orders granting development consent. 140  In such 

circumstances the MMO’s role will largely be as advisor as to the conditions that 

should be imposed to mitigate any adverse impacts of the development on the 

marine environment or other uses of the sea. 141  The MMO will have 

responsibility for enforcing the licence obligations through its Marine 

Enforcement Officers, which should provide a degree of ‘checks and balances’ 

within the regime. 

Supporters of the reformed regime would be right to advocate that the 

MMO’s role as statutory consultee to the PINS should reduce the associated 

risk of non-marine experts acting as decision-makers, as the MMO’s 

assessment should be of material consideration in the PINS’s decision. The 

PIN’s decisions will be subject to judicial review and administrative law. The 

                                                
140

 Planning Act 2008, s 42 (as amended by MACAA 2009, s 23). 
141

 DEFRA., Managing Our Marine Resources: Licensing Under the Marine Bill: The Marine 
Management Organisation, 2009, p 31. 
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potential effects of this system are important in respect of the validity of 

decisions affecting the marine environment. 

Firstly, the MMO will base decisions upon the MPS (governmental policy 

objectives) and the PINS will base its decisions upon the National Policy 

Statements (NPSs) and the Infrastructure Planning (Environmental Impact 

Assessment) Regulations 2009. 142  The most relevant of the NPSs in this 

context are EN 1 (Overarching Energy), EN-3 (Renewable Energy) and EN-5 

(Overhead Lines). These planning policies follow the Sustainable Development 

ethos.  

It is not clear in the event of a conflict between MMO and PIN opinions 

and guidance on a particular application as to how the differing underlying 

rationale of their decisions (i.e. the MPS and the NPS’s) will be reconciled. The 

PINS is bound to follow the NPS’s and importantly, the legislation dictates that 

the PINS must ‘consult’ with the MMO, not that they are bound to follow MMO 

advice. It is not clear from the legislation or the guidance whether the PINS 

would be acting ultra vires if they were to decide in opposition to the MMO’s 

representations. It would be a futile (and somewhat expensive) administrative 

regime to impose if the PINS were not able to act within the powers given to 

them by statute (i.e. as the decision making body for NSIPs). 

 In order to avoid such a dilemma, decision-making and advisory 

competencies need to be carried out smoothly by ensuring that the MPS and 

the NPS’s are aligned. This however, may be a difficult undertaking, as the 

MPS is solely related to objectives in the marine environment and the NPS’s 

relate to a number of overarching political objectives including energy and 

                                                
142

 http://www.legislation.gov.uk/uksi/2009/2263/contents/made SI 2009/2263. 

http://www.legislation.gov.uk/uksi/2009/2263/contents/made
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renewable energy: the test will lie in whether the considerably economically, 

politically and environmentally influential energy and renewable energy 

objectives can be compromised with the Sustainable Development objectives 

which are intended to govern the marine environment. Essentially this 

microcosm depicts the whole dilemma: what weight will be afforded to each 

relevant economic, social and environmental argument? 

In respect of the PINS possibly making a decision in contradiction of the 

MMO’s representations, the principle of Wednesbury unreasonableness could 

play an important role. This is a standard of unreasonableness used in judicial 

assessment of an application for judicial review of a decision by a public body. 

The assessment states that the courts will not intervene to correct an 

unreasonable (irrational) decision by a public body on the grounds of 

unreasonableness, unless such a decision “...is so unreasonable that no 

reasonable authority could ever have come to it.”143 This is a different and 

stricter test than merely showing that the decision was unreasonable and shows 

the courts to be hesitant to interfere with the decisions of administrative law 

bodies. It could be difficult to prove such a level of ‘unreasonableness’ if 

economic (e.g. employment, economy) GHG and renewable energy arguments 

were used as the justification for such decision making.  

On the one hand Wednesbury unreasonableness could operate to 

reinforce the role of the MMO as statutory consultee to the PINS: if the PINS 

were to make a decision contradictory to the MMO’s representations this could 

                                                
143

Associated Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB 223, per Lord 
Greene MR at 230. (In Australia, this principle has been given statutory basis in the 
Administrative Decisions (Judicial Review) Act 1977 s 5 (2) (g), which provides that an order of 
review can be sought in respect of “an exercise of power that is so unreasonable that no 
reasonable person could have exercised the power”). 
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be deemed to be extremely unreasonable or irrational144, as long as the MMO’s 

advice was well supported and reasonable in itself (for example, a protected 

feature of an SAC or an MCZ was at risk by the development). On the other 

hand the Wednesbury unreasonableness principle could run counter to the 

attempt to secure the position of the MMO as statutory consultee (as an expert 

body central to the procedure), as the principle shows that the courts are 

reluctant to intervene in a decision made by an administrative public body. The 

PINS is the relevant decision public making body for all offshore infrastructure 

projects generating more than 100MW, not the MMO. Therefore if a PINS 

decision could not be shown to be extremely unreasonable on the basis of 

Wednesbury unreasonableness, then the decision would stand in spite of a 

conflict with the MMO’s representations: the PINS would just need to how that 

they ‘had regard’ to the MMO’s advice. However, if a decision is made ultra 

vires then it could not be reasonable for the PINS to make that decision. 

Potentially the PINS will be in a strong position as decision-maker for 

such MRE projects (even more since the body is the SoS, rather than an 

independent body), a fact which casts uncertainty on the strength of the MMO’s 

role as statutory advisor and overall manager of the marine environment. 

However, Bell et al have stated that the decisions for such types of projects (e.g. 

nuclear power stations) were always decided by the SoS145, so the Localism Act 

2011 did not make a true reform. 

The practical repercussions resulting from this situation hark back to the 

already complex nature of marine licensing. On a general level the PINS’s 

                                                
144

 See Council of Civil Service Unions v Minister for the Civil Service [1983] UKHL 6, per Lord 
Diplock at 410, where the observation of three, possibly four heads of ground for judicial review 
were considered; illegality, irrationality, procedural impropriety and proportionality. Irrationality is 
what has been succinctly described as Wednesbury unreasonableness. 
145

 Bell, S., et al., (2013), p 422. 
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formation has created yet another demarcation within the regime which may 

serve to diverge from consistent decision making, thereby producing further 

legal obstacles to MRE development but also undermining the MACAA, the 

MPS and the HLMOs. More specifically, based on the above discussion, the 

respective powers of the MMO and the PINS in relation to one another are 

uncertain despite the efforts of Parliament to maintain the MMO’s position as 

overarching decision-maker in the marine environment.146  

4.6.2.4: Marine Licensing, Development Consent Decisions and MRE 

development 

The principal reform which the Act brought about is the formation of the 

Marine Management Organisation (the MMO), whose powers under the 

MACAA will be supplemented by secondary legislation.147 These changes to the 

administration of marine licensing have had a direct impact upon MRE 

development (and most other activities which take place in the marine 

environment such as port and harbour activities, fishing, and aggregate 

dredging) in the English offshore marine area.  

The MMO has been transferred the functions of the SoS or the DECC for 

“certain consents under section 36 of the Electricity Act 1989”148 and “safety 

zones: functions under section 95 of the Energy Act 2004.” 149  (During the 

transition DECC carried on in the role and has continued as decision maker for 

applications made before the commencement of the MACAA 2009). The 

reforms also transferred the DEFRA/MFA functions under section 5 of the FEPA 

and section 34 of the CPA (now the Marine Licence) to the MMO in an attempt 
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 Note that this only applies to MRE developments generating 100 MW and above. 
147

 MACAA, Part 1, Chapter 1, s 1(1).  
148

 Ibid., s 12. 
149

 Ibid., Part I, Chapter 2,s 13. 
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to streamline and reduce the time taken to consider applications and reach 

decisions. 150  The Welsh Assembly Government (Welsh Assembly/Welsh 

Ministers) consider applications for Marine Licences in Welsh waters out to 

12nm, and the MMO considers applications in waters beyond 12 nm out to the 

furthest reaches of the EEZ. 

The MMO is seen as the driver for decision making reforms151, however 

the MMO is not the decision-maker in every MRE case: the determination of 

licences is governed by section 69 of the MACAA, which states that ‘the 

appropriate licensing authority’ will determine applications under the Act. Much 

government guidance and literature cites the MMO as the new licensor, but 

such simplicity is a misconception. In reality, the MMO will determine 

applications for renewable energy infrastructure projects generating up to 100 

MW in English waters from the baseline to the edge of the EEZ (or continental 

shelf, whichever is the furthest). The MMO also acts as decision maker in 

Wales, for developments proposed between 12 nm - 200nm generating under 

100 MW. For applications concerning territorial waters the Welsh Ministers carry 

out these functions. Applications concerning installations generating more than 

100 MW152 and above are to be administered by the PINS (discussed above). 

Another facet of the offshore renewable energy licensing regime that 

presents further complexity to the problems of multiple consenting bodies is that 

offshore wind development applications under s 36 of the Electricity Act 1989 

and s 3 of the TWA 1992 for developers seeking consents to build electricity 

generating stations and overhead lines are to be administered by DECC (in 

                                                
150

 In reality, the MFA’s staff have been amalgamated as part of the Marine Management 
Organisation’s staff. The MMO came into existence on 01.04.10. 
151

 DEFRA., A Sea Change, March 2007, p 49. 
152

 Planning Act 2008, Part 3, s 15 (3)(b). 



316 
 

English waters only), not the MMO.153 In Welsh waters the National Assembly 

for Wales determines applications under the TWA 1992 for offshore wind farms. 

Here lies another anomaly in the licensing regime of MRE and an added 

demarcation between marine and wind energies.  Add to this convoluted state 

of affairs the applicability of the TWA to all offshore renewable energy 

developments, and further intricacies appear. It is interesting to note that in 

Scotland no distinction is made between wind and wave/tidal energy as it is in 

England; Scotland is seeking to provide a ‘one stop shop’, where all ‘types’ of 

offshore renewable energy generation licences are administered via a single 

point of access.154 

Which is the ‘appropriate’ authority therefore depends on the UK 

constituency marine area in question, the generation capacity of the proposed 

installation, the type of MRE in question and the distance from the baseline. In 

this respect, the licensing regime is no different to that of its predecessor. 

To provide some clarity, in England and Wales, applications for MRE 

developments generating under 100MW applying under s 36 of the Electricity 

Act and the Marine Licence will be considered by the MMO or the Welsh 

Assembly (respectively) for projects within territorial waters, and by the MMO for 

projects proposed beyond territorial waters in either ‘constituency’. If an 

application for development consent for a MRE development is made via the 

TWA, which only applies to territorial waters, the application will be decided by 

the DfT or the Welsh Assembly. If relating to an offshore wind farm, the TWA 

will be administered by the DECC or the Welsh Assembly for Wales, and a s 36 

                                                
153

 
http://www.decc.gov.uk/en/content/cms/what_we_do/uk_supply/consents_planning/electricity/el
ectricity.aspx. 
154

 See for example, Marine Scotland., Progress Towards the One Stop Shop for Licensing in 
Scotland: Marine Renewable Licensing, Topic Sheet no. 10, v 4. 

http://www.decc.gov.uk/en/content/cms/what_we_do/uk_supply/consents_planning/electricity/electricity.aspx
http://www.decc.gov.uk/en/content/cms/what_we_do/uk_supply/consents_planning/electricity/electricity.aspx
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Electricity Act consent will be administered by the DECC. In such circumstances 

the Marine Licence will be considered by the MMO or the Welsh Ministers, as 

above.  

Due to the number of consenting authorities involved in the administering 

of the Marine Licence and the development consent in the UK marine area, it 

appears that in practice, transparency has not been achieved. The complexities 

of the previous system in respect of the numerous consenting bodies although 

modified, have not been resolved. The assessment to determine which 

consenting body is the ‘appropriate’ one still depends, on a number of factors, 

specific to each development. The practical implications can be assessed 

further over time, but it is clear that it will take careful strategic planning and 

dialogue between the authorities to keep licensing decisions aligned if a 

sustainably managed marine area is to be attained. The creation of the MPS 

discussed above should contribute to the harmonisation of these decisions by 

putting in place an overall objective based approach in decision-making, but 

only the MMO is bound by this policy document.  

4.7: Terra Firma: Planning and Regulatory Controls 

In this section a brief history of the terrestrial planning system will be 

outlined, followed by the regulatory controls applicable to the onshore aspects 

of developments. Terrestrial planning is primarily controlled by the Town and 

Country Planning system, and is devolved between England and Wales (Welsh 

Assembly). There are numerous pieces of unconsolidated primary and 

secondary legislation (delegated legislation often addresses single issues), but 
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the system is underpinned by four main Acts155: the Town and Country Planning 

Act 1990 (TCPA) (England and Wales), the Planning and Compulsory Purchase 

Act 2004156  (PCPA) (England, Wales and Scotland) the Planning Act 2008 

(England, Wales, Scotland and Northern Ireland) and the Localism Act 2011 

(England, Wales, Scotland and Northern Ireland), each of which have direct 

relevance to MRE development decision making and will be referred to where 

applicable. The Planning (Listed Buildings and Conservations Areas) Act 1990 

(England and Wales) will also play a role, and will be referred to below. 

4.7.1: A Brief History of Terrestrial Planning and Development Regulation  

The first Housing, Town Planning &c Act 1909157 primarily addressed 

sanitation, amenity and neighbouring land issues. The legislation developed 

and the 1932 Act widened the jurisdiction of Local Authorities to prepare 

planning schemes in all of England and Wales rather than solely suburban land. 

These schemes allowed control of standards and amenity.158  

In the mid-1940’s it became apparent that planning schemes were 

unsuitable measures to address the growing problems159 associated with the 

population boom nourished by the industrial revolution, which changed the 

physical appearance of England and Wales. The needs of redevelopment160, to 

address the expansion of populations beyond urban areas as a result of 

improving transportation, and to minimise pollution and ribbon development 
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 A number of other pieces of legislation also impact upon planning, for example the 
Environment Act 1995, the Planning and Compensation Act 1991 and the Countryside and 
Rights of Way Act 2000. 
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 This Act was discussed in Chapter 2 in reference to compulsory purchase in the context of 
land ownership. 
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 Followed later by the Housing, Town Planning &c Act 1919 and the Town and Country 
Planning Act 1932. 
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 Duxbury, R., Telling and Duxbury’s Planning Law and Procedure, (2009, 14
th
 edn, Oxford 

University Press), pp 5-6, paras 1.12-1.13. 
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 Ibid., p 5, para 1.13. 
160

 Following both World Wars, redevelopment was a prominent issue. See the Town and 
Country Planning Act 1944. 
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were all required. The Barlow Report161 and Scott Report162 both prompted the 

need for greater control of the siting of developments. Albeit not yet established 

as a legal concept, the basis of these reports was essentially sustainable 

development, for both referred to the economic, social and environmental 

concerns of the time that were not being met (such as population grouping, 

increased traffic, the loss of great swathes of agricultural land to development 

and natural enrichment). However, environmental protection continued to be 

under-represented in planning decisions until later years. 163  The reports 

resulted inter alia, in greater centralised planning control (Minister of Town and 

Country Planning 1943 and Town and Country Planning (Interim Development) 

Act 1943).  

It was not until the consolidating Town and Country Planning Act 1947 

(which repealed almost all preceding planning legislation) that greater 

centralisation of overall planning alongside a strengthened localised planning 

and decision making regime were introduced. This involved Local Authorities 

undertaking development plans of their areas every five years that 

encompassed physical, economic and social factors. 164  It also removed the 

hitherto basis of interim planning, which was replaced with the requirement for 

planning permission from Local Authorities who would heed regard to their 

development plan. This represented a major shift in land use, and can be 

suggested to equate to the nationalisation of land development. 

                                                
161

 Cmnd 6153. 
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 Cmnd 6378. 
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 RCEP., Air Pollution Control: An Integrated Approach,, 5th Report, (1976), Cmnd 6371, cited 
in Bell, S., McGillivray, D., Pederson, O. W., Environmental Law, (2013, 8

th
 edn, Oxford 
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 Duxbury, R., (2009), p 10, para 2.05. 
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A large number of legislative reforms were made in the interim, with the 

latest consolidating incarnation enshrined in the TCPA 1990, which remains the 

overarching regulatory legislation governing terrestrial planning and 

development. Later consolidating legislation (PCPA 2004) introduced Regional 

Spatial Strategies (RSS) (England)165, Wales Spatial Plan (Wales) to support 

Local Development Frameworks (LDFs) (England and Wales) in place of fully 

centralised planning schemes. Each RSS and the Wales Spatial Plan required 

SEAs to be undertaken. The fundamental core of this Act is that the exercise of 

functions must be carried out in pursuit of Sustainable Development166, and 

illustrates a less centralised approach to planning and regulation of 

developments.  

The Planning Act 2008, as considered above, created the IPC, an 

independent body charged with considering NSIP applications. The Act 

represented a return to centralised decision making. The Coalition Government 

then passed the Localism Act 2011 which in many respects depicts a return to 

local planning and decision making to increase democratic accountability, and 

provides greater freedoms, where Local Authorities, “Instead of being able to 

act only where the law says they can…will be freed to do anything – provided 

they do not break other laws.”167 Section 109 of the 2011 Act fully168 abolishes 

RSSs, as well as the IPC.  
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 See Planning Policy Statement 11: Regional Spatial Strategies (PPS 11) (procedural policy). 
166

 PCPA 2004 s 39. 
167

 DCLG., A Plain English Guide to the Localism Act, November 2011, p 4. 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/5959/1896534.pd
f.  
168

 See the interim repeal under the Local Democracy, Economic Development and 
Construction Act 2009, ss 70(5), 82(1) and (2), and 83. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/5959/1896534.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/5959/1896534.pdf
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4.7.2: Onshore Development Control and MRE 

In this context, ‘onshore’ refers to the area landward of the low water 

mark (as discussed in Chapter 2). This therefore incorporates the foreshore, 

which is liable to movement. Although there is no integrated coastal zone 

management, this marks an overlap with the marine planning regime, which 

operates from the mean high water mark. The marine plans and terrestrial plans 

are different: the former cover wide areas and take an Ecosystem approach, the 

latter are local plans and take a more general Sustainable Development 

approach, indicating that the potential for conflict exists at the foreshore. 

The importance of the terrestrial planning and regulatory regime to MRE 

relates to potential onshore substations, overhead electricity lines and the 

onshore underground cabling aspects of such developments. Although the 

onshore elements of MRE developments will likely cross privately owned land, 

planning permission is required for any ‘development’ of land under s 57(1) 

TCPA 1990 in addition to acquiring security of tenure (although planning 

permission may be requested without owning the land in question). 169 

‘Development’ is defined by s 55(1) of the TCPA 1990 as: 

“…the carrying out of building, engineering, mining or other operations in, on or 

under land, or the making of any material change in the use of any buildings or 

other land.” 

                                                
169

 The applicant is required to submit certain information as part of the application under the 
Town and Country Planning (Development Management Procedure) (England) Order 2010 (SI 
2010/2184)). The applicant must inform the owner(s) and certain tenants when making an 
application, and is required to sign a certificate confirming the ownership of the land to which 
the application relates and that the relevant notices have been served. See 
http://planningguidance.planningportal.gov.uk/blog/guidance/making-an-application/validation-
requirements/national-information-requirements/ para 0.27. 
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Therefore two ‘types’ of development may be caught by the Act: 

‘operational development’ and development by a ‘material change in use’. 

Under the first, each term is given a wide definition170 so that virtually everything 

is included171: it is more a question of what is excluded. Whether an activity 

amounts to a ‘development’ is a question of fact and degree. (Local Authorities 

(and the SoS) may determine this on the application of case law. The judiciary 

will only become involved on the basis of Judicial Review of decision-making 

bodies’ decisions). Under the second, the decision as to whether an activity 

amounts to a ‘material change of use’ is a question of fact in each case, and is 

therefore strongly influenced by judicial interpretation.172  

Building and engineering operations fall within the remit of operational 

development: considering that a substation and the laying of export and 

electricity cables will require both the “skills of an engineer”173, and the erection 

of a ‘building’, the onshore substation element and possible pylons and 

overhead lines of an MRE development will be caught under the s 55 definition. 

However, the laying of cables is not so clearly caught within the definition. 

According to the National Grid underground electricity cables do not require 

consent under the Planning Act 2008 or the TCPA 1990, but the sealing end 

compounds where underground cables meet the overhead lines may require 

planning permission.174  

All decisions made under the TCPA 1990, the Planning Act 2008 

(Development Consent Orders) and the Localism Act 2011 are supported by 
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 See for example, Barvis Ltd v Secretary of State for Environment [1971] P & CR 710. 
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 Bell, S., et al., (2013), p 416. 
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 Ibid., pp 417-418. In reference to the phrase ‘material use’, Lord Reid is reported to have 
said: “Nobody knows what that means.” (Cited ibid., p 416). 
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 Fayrewood Fish Farms v Secretary of State for the Environment [1984] JPL 267. 
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 http://www2.nationalgrid.com/uk/services/land-and-development/planning-
authority/consents-rights-permissions/.  
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reference to NPSs and Planning Policy Statements (PPSs) (which are replacing 

the Planning Policy Guidance Notes (PPGs). Formed following public 

consultation, these documents provide guidance for decision makers on the 

planning system, and links between other relevant policies. 

Where an MRE development is authorised under a s 36 Electricity Act 

1989 consent, under s 90 TCPA 1990 the authorisation is also deemed to 

include the necessary planning permissions (onshore) that would otherwise 

have been required under s.57. This precludes duplication but results in 

decisions relating to such developments being taken centrally. If the s 3 TWA 

1992 route is followed, an onshore application under s 57 will be required. If the 

Planning Act 2008 is followed, the developer need not request a separate 

onshore planning permission.175 

4.8: Summary and Reflections  

Managing the marine environment is an enormous challenge for 

Government176: the MACAA 2009 aimed to provide an integrated approach to 

the management of the sea in order to achieve a balance between the 

competing interests of the many sectors and activities that the sea entertains, 

whilst fully co-ordinating these demands within the overarching principle of 

Sustainable Development and the Ecosystem Approach.  

In 1992, the RCEP stated that: “…a much more comprehensive 

approach is needed, and…new environmental objectives must be integrated 

into the planning process…” 177  To that extent, this has been achieved: 

environmental objectives are laid out in the MPS, HMLOs and other 
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 Planning Act s 33(1)(a). 
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 DEFRA., A Marine Bill: A Consultation, March 2006, p 1 (Foreword). 
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 RCEP., Environmental Planning, 23
rd

 Report, (2002),  Cmnd 5459, cited in Bell, S., et al., 
Environmental Law, (2013), p 404. 
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environmental protection measures which are given effect through EIA, SEA 

and marine planning. The comprehensive nature of the Act itself, alongside 

clearly articulated objectives indicates progress in the pursuit of sustainable 

management of the marine environment. It is certainly a better clarified area of 

law and policy than it was in many ways: there is a clear direction, based upon 

Sustainable Development and the Ecosystem Approach. 

Yet it is suggested that the Act did not fulfil its potential in respect of 

marine licensing in the context of MRE. As existed before the reforms, 

numerous consents and licences are still required which are dependent upon 

the proposed installation’s distance from the baseline, the type of energy 

involved, the generating capacity of the proposed installation, the precise route 

taken (Electricity Act 1989 or the TWA 1992), and the constituent waters 

(English or Welsh territorial sea or the EEZ). Planning permission for the 

onshore elements of the development are also required, but fall under a well-

established planning regime which can be easily incorporated within the 

Electricity Act 1989 route to avoid duplication of effort.  

The consents and licences are overlain by the arduous and complex 

EIA 178 : this is streamlined by being consolidated to cover the entire 

development, though it must take account of numerous and complex 

environmental and public participation measures. In addition, security of tenure 

must be obtained from the Crown Estate and any other proprietary entitlements 

that may be relevant to the proposed development.  
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In effect, the underlying basis of decision making under the MACAA 

licensing regime and other necessary authorisations remains fragmented: the 

main problem in the overarching thesis of the MACAA 2009 relates not only to 

the substantive law in this respect, but to the administration of those laws (i.e. 

decision making, monitoring and enforcement), which, as a result of the 

substantive law, is spread across a variety of agencies. These agencies, whilst 

having to consult with the MMO and have regard to its opinions, are not bound. 

The consultation, based upon the MPS and the HLMOs will surely influence 

decision-making so that it is more transparent and takes a clear trajectory, but 

this can only be guaranteed where the MMO is the decision maker.  

There are a number of other agencies who make decisions on MRE 

development, and many of those bodies have their own policies to guide their 

decision making (for example, the PINS, the DfT and DECC). Even with the 

MMO in an advisory role this equates to a fragmented response, and clearly 

indicates duplication of effort. On this basis, the MACAA licensing regime, both 

legally and procedurally appears to share many of the same deficiencies as the 

preceding regulatory regime. 

In this vein, there is also a clear indicator that decisions in the marine 

environment are being made at a centralised level. This may be an indicator of 

the transboundary nature of the ocean, which requires a holistic, rather than 

sectoral approach, but it may also be indicative of the economic value of some 

of the activities involved (NSIPs are a prime example, as are wind, nuclear, oil 

and gas). This represents a danger that decision making may be carried out 

with less local public involvement, and, outside of the MMO, with perhaps a 

greater emphasis on economic factors. In any event, it certainly represents a 

sectoral response to marine activities. The presence of the MSFD is 
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fundamental in placing boundaries around decision making in order to balance 

such potential risks. 

The MACAA’s marine plans and licensing regime will play an important 

role in shaping MRE development in England and Wales, but in reflection of the 

preceding evaluation of the licensing reforms and related legislation in the 

context of such developments, it is submitted that the legislation falls short of 

the major overhaul that was hoped for by industry and proponents alike. Despite 

the numerous preceding legislative amendments and the far reaching aims of 

the reforms, offshore regulation of MRE development in England and Wales 

remains sectoral and complex. 
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Conclusions 
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MRE development faces complex challenges in an interconnected 

environment, raising countless issues that pervade law, economics, 

environment, society, technology, politics and culture. Indeed, it is an activity 

that divides many, but yet it has been created in response to a very real threat 

of mankind’s creation. It is easy to lose sight of this when delving into the 

intricacies of the law, targets or the multitudes of policy or guidance that 

connect to this area. It is even easier to lose sight of this when you have come 

to the topic with an idealistic view that MRE is solely about mitigating climate 

change: it raises many issues, themes and paradigms. 

This research has shown that MRE development crosses many divides 

and raises many competing macro and micro themes: land and sea, 

sovereignty and freedom, the commons and private property, public and private 

law, environment and development, self-interest and trusteeship. Above all else, 

these themes illustrate a fragmented legal landscape; MRE development forces 

an evaluation of the foundations of the legal, political, environmental, economic 

and social settings in which it is being delivered. The themes raised reveal 

fragmented realms of law that become connected by MRE. These connections 

are almost impossible to untie, and indeed, this is what sustainability is about: 

creating a legal regime that is fragmented but tied by some means so that it can 

deliver sustainability in this medium that belongs to us all. 

The foregoing analysis has shown that English law has already 

overcome a number of legal obstacles, and that many of these changes have 

been driven by international and particularly European law. Global attention to 

the issue of marine management and environmental protection is also enabling 

delivery of more local (i.e. national) solutions. Forming the interconnected whole 

between nations is the ultimate goal, and one which the EU is prolific in trying to 
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achieve. In order for that to become a reality, national barriers must be 

overcome. This is as much about policy and law as it is about their 

administration. In effect, the practical application has the potential to tie the 

fragmented themes and dichotomies together, because the policies and laws 

cannot be tailor-made to fit together in a neat package labelled for MRE alone.   

The place of law within the MRE development is clear: it is required to 

reconcile the many competing demands and conflicts that such developments 

raise. Even ten years ago, English law was not able to deliver this, and 

operated a more sectoral regime than currently exists. Through international 

and European attention to climate change and marine environmental issues, a 

sea change has been forced upon the English legal regime. These attentions, 

particularly the EU rhetoric, focuses on ‘ marine management’, an approach 

which is neither novel nor surprising given the vastness and complexity of the 

marine environment.  

The legal regimes governing MRE will always be complex, and indeed it 

is not possible for such an activity to be regulated and managed in any simple, 

linear way; it will always require a web. It is possible for this web to be 

connected vertically and horizontally by international, EU and national regimes. 

If laws are streamlined and their administration, in particular the regulatory 

regime, are delivered in a systemic and overarching way, then sustainable 

decisions are possible, and competing paradigms can be appeased within legal 

limits that minimise the chance of tragedy. Although the UNCLOS regime may 

not be able to meet the demands of the Ecosystem Approach, there is still room 

for the legal regime in England and Wales to progress on these fronts, and with 

EU guidance the last ten years signify movement in this direction. 
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The aim of this study was to establish a synthesis of the legal regimes 

governing MRE in England in Wales. Whilst in some respects this may have 

been achieved, this vast subject area cannot be contained in a single thesis and 

there are limitations to this study. Further analysis of the range of public rights 

(for example fishing and coastal access), and certainly a comparative analysis 

with Scotland or Northern Ireland would be particularly useful to gain insight into 

the legal regimes governing the UK marine area.  

Looking forwards, the competing paradigms and conflicts that have been 

exposed by this research can never be wholly resolved. However, the most 

prevalent legal issues are the lack of an integrated coastal zone and the lack of 

synergy in the application of the regulatory regime. The former has been subject 

to a missed opportunity at the EU level, and it is unclear if or when this can be 

resolved. The latter highlights an opportunity for trusteeship and stewardship to 

take centre stage in the marine environment; whether the MMO has the legal 

backdrop and facilities to meet this challenge is still unclear. What is clear, is 

that an integrated coastal zone is required for any synergistic and holistic 

management of the marine environment to operate. 
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