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*Crim. L.R. 458 An anomaly in the law concerning judicial review in criminal matters
was revealed in a recent case in the High Court: R. (on the application of Imbeah) v
Willesden Magistrates” Court.1 The facts were commonplace: it concerned a challenge to a
decision of a District Judge to proceed with a trial without disclosure by the prosecution of
CCTV evidence of the custody suite, which had been marked as disclosable on the unused
schedule. The claimant had been convicted of driving with excess alcohol. The issue raised
by the defence was that the breath-testing machine was at fault and that a statutory
warning was not given before the test was taken.

The application for permission for judicial review was refused by Leggatt J and adjudged to
be "totally without merit". Under CPR r.54.17(1), a claim may be found to be totally without
merit at the permission stage, which means "bound to fail".2 This decision can be made on
the papers or after an oral hearing. In this case it was made on the papers.

This presented the claimant with an insuperable barrier. The effect of such a decision is that
it extinguishes the claim completely. Unlike a judicial review claim concerning a civil
matter, a claimant in a criminal cause or matter cannot appeal to the Court of Appeal.
Section 18(1)(a) of the Senior Courts Act 1981 excludes jurisdiction to hear such appeals.
A criminal cause or matter is one where the direct outcome is a trial of the claimant and his
punishment3 although the case law is far *Crim. L.R. 459 from consistent.4 The
potential outcomes of such cases include possible conviction and deprivation of liberty by
way of a term of imprisonment. Needless to say, this is an intrusion into the rights and
liberties of an individual of an entirely different order than that consequent to a civil case.

In Imbeah Leggatt ] held that the claim was misconceived as there was an alternative


http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=I71F54A60E42311DAA7CF8F68F6EE57AB
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=I118E5C70E45011DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=I71F54A60E42311DAA7CF8F68F6EE57AB
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=I1190A660E45011DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=IDAF5E45049CD11E69F81CC048F92FF5C
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=IDAF5E45049CD11E69F81CC048F92FF5C
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=IDAF5E45049CD11E69F81CC048F92FF5C
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=IDAF5E45049CD11E69F81CC048F92FF5C
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=I117E2FD0E45011DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=I0C45E130E44A11DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=IDAF5E45049CD11E69F81CC048F92FF5C

Page2

remedy available by way of appeal to the Crown Court. He later accepted in a longer written
judgment that his reason was inadequate in light of Hereford Magistrates’ Court Ex p.
Rowlands5 (although he maintained his original decision that the claim was totally without
merit). In Ex p. Rowlands, Lord Bingham CJ said that the existence of a right to appeal to
the Crown Court should not ordinarily weigh against a grant of leave to bring a claim. This
was based on the principle that to guarantee the integrity of proceedings in the lower
courts it was essential to have supervision by the High Court by way of judicial review. This
principle, is premised on the fact that Magistrates’ Courts are the "work-horses of the
criminal justice system" which "handle the vast majority of criminal cases, and for most
citizens they represent the face of criminal justice".6 Therefore, given "The crucial role of
the magistrates’ courts ... [it] makes it the more important that that jurisdiction should be
retained with a view to ensuring that high standards of procedural fairness and impartiality
are maintained".7

The claimant in Imbeah complained on this point—to the authors’ knowledge the first time
this has been raised in a criminal cause or matter. She made an application to the court to
either hear argument that, contrary to CPR r.54.17 it did have jurisdiction to hold an oral
hearing (even where the claim had been designated as "totally without merit"), or to accept
the submission that it had jurisdiction and hold the oral hearing.

Contrary to the claimant’s submissions, Leggatt J held that the rule under CPR r.54.17, as
applied to criminal matters, was not contrary to the overriding objective as the language of
CPR r.52.12(7) is "unequivocal and unqualified".8 He said that it was "readily
understandable" why there is no further avenue of appeal as the High Court is exercising
"an essentially appellate function, as it does on an application for judicial review of a
decision of a magistrates’ court".9

With respect, there are difficulties with this position. First, criminal causes and matters
include cases that go beyond challenges (a) concerning the outcome of a trial or (b) to
decisions by Magistrates’ Courts. In respect of the former, they have been held to include
interlocutory decisions, such as the grant or refusal of an adjournment, which the
Divisional Court has held should not await the outcome of the trial.10 In respect of the
latter, they include numerous matters quite distinct from a trial in a Magistrates’ Court, for
example, decisions to order a prosecution,11 recommendations for deportation,12 an
application under s.59 of the Criminal Justice and Police Act 2001 *Crim. L.R.
460 relating to property that has been seized with use or purported use of powers relating
to criminal investigations,13 extradition proceedings,14 decisions in relation to witness
summonses,15 a decision of the Home Secretary to refuse to refer a case to the Court of
Appeal under the Criminal Appeal Act 1968 s.17,16 orders made by circuit judges for the
production of certain documents,17 a judgment of the High Court dismissing an application
for judicial review of a decision of a police force to issue a caution,18 and, proceedings
under the Criminal Procedure (Insanity) Act 1964.19 To take, for example, judicial reviews
of a decision to prosecute, it is quintessentially not an appellate matter because it involves
an exercise of the supervisory jurisdiction to intervene to prevent an abuse of power by a
public body and to thereby maintain the rule of law. This core function of judicial review has
been long accepted in the field of criminal law.20 In respect of the Magistrates’ Courts, Lord
Bingham CJ said that:

"For most of this century at least, certiorari has provided the usual if not invariable means


http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=I4C5C8ED0E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=I4C5C8ED0E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=I4C5C8ED0E42811DA8FC2A0F0355337E9
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=IDAF5E45049CD11E69F81CC048F92FF5C
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=I117E2FD0E45011DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=I117E2FD0E45011DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=IFE9DBA00603D11E6868BE3F9F36508D3
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=IFE8A5DB0E44811DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=IFE8A5DB0E44811DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=ID4B71F00E44811DA8D70A0E70A78ED65
http://login.westlaw.co.uk/maf/wluk/ext/app/document?sp=ukuniply-1&src=doc&linktype=ref&context=7&crumb-action=replace&docguid=I607D8CC1E42311DAA7CF8F68F6EE57AB

Page3

of pursuing challenges based on unfairness, bias or procedural irregularity in magistrates’
courts. The cases which show this are legion".21

To describe it as "essentially an appellate function" is to both misstate and emasculate the
High Court’s true "constitutional role and duty of ensuring that the rights of citizens are not
abused by the unlawful exercise of executive power".22

Secondly, the appellate function of the High Court in relation to the Magistrates’ Courts is
set out by Parliament in the various statutory provisions governing appeal by way of case
stated.23 Those provide that an application may be made on grounds that a decision was
wrong in law or in excess of jurisdiction.24 To be clear, disputes of fact cannot be brought
by either judicial review or appeal by way of case stated, and can only be raised in appeal
to the Crown Court.25 Accordingly, the High Court’s appellate function and the other routes
of appeal from the Magistrates’ Courts are clearly distinct from and not co-extensive with
its supervisory jurisdiction.

It might be thought that this will be a very rare problem. This is not the case. To consider
the most recent civil justice statistics, of the 8,743 applications lodged for judicial review in
2014 and 2015, 528 were recorded as criminal, of which 112 were held to be totally without
merit—in other words, 22% of all applications for judicial review in criminal matters in
2014-2015 were held to be totally without *Crim. L.R. 461 merit.26 By way of example,
one of the authors was recently instructed in a very similar matter to Imbeah. In L, the
defendant was accused of drink driving, leaving the scene of an accident and failing to
report an accident. In defence he argued alibi, and that in any case he was not given the
mandatory statutory warning before being required to provide the breath samples. On the
day of trial, the prosecution had not warned any witnesses at all or served any evidence
that the warning had been given. The District Judge granted an adjournment of his own
motion without the Crown providing any explanation in court for its aforementioned
omissions. The District Judge gave as one of his reasons for adjourning the case that he
could not see how the defendant could be acquitted if the prosecution were allowed an
adjournment to deal with the witness problems, especially as the defendant had given a no
comment interview. The District Judge said that given this, he was not willing to allow the
defendant to benefit from the prosecution’s difficulties.The defendant applied for judicial
review of the decision. That application was rejected by the single judge and designated as
totally without merit. The single judge gave detailed reasons relating to the fact that there
was a dispute of fact about how the prosecution came to think that all the witnesses had
been agreed, which it was not the function of the Administrative Court to settle. He did not
address at all the second main ground—that the prosecution had not called or served any
evidence of the statutory warning. With no route to question this decision, the defendant
faced trial on the adjourned date.

In our view it is an anomaly that these types of cases have lesser procedural safeguards
than civil matters. The existence of a right of appeal against totally without merit decisions
has been described by the Court of Appeal as one of the two sufficient and conjunctive
safeguards, the other being careful consideration by the single judge in the High Court.27

It is unclear whether claimants will be helped by an appeal to common law standards of
fairness or ECHR art.6. The latter point was raised in Imbeah although not fully argued and
Leggatt J held that there was no breach. It is submitted that a determination of permission
to bring a criminal cause or matter by way of judicial review is a determination of a criminal
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charge thus engaging art.6. This is because an individual has been officially notified by a
competent authority that they have committed a criminal offence.28 It does not follow that
there is an automatic right to an oral hearing or other remedy against a refusal. On
applications for permission to appeal, art.6 has not been breached where the issues
determined are solely ones of law.29 This applied to the question of whether the appeal
was arguable.30 However, would the important distinction between criminal appeals and
judicial review claims also require a different standard of procedural fairness? Maurice Kay
L] said in Grace that the combined safeguards available to civil claims ensured no *Crim.
L.R. 462 detraction from "the vital constitutional importance of the judicial review
jurisdiction".31

Having said this, we now turn to the roots of this anomaly. The proposal for r.54.12(7) was
part of a wider Ministry of Justice consultation Judicial Review: Proposals for Reform issued
in December 2012. In the paper there is no acknowledgement in any of the sections on the
proposal that the result in criminal cases would be that no reconsideration would be
possible. In a footnote on the section on current procedure, where an application for
permission to appeal to the Court of Appeal after a refusal at a renewal hearing is
considered, it is noted that this is not available in criminal judicial review cases.32 It is not
mentioned in the impact assessment which was published alongside the consultation.33

In the Government response to the consultation, Reform of Judicial Review: the
Government Response, published in April 2013, criminal judicial review is not mentioned at
all. In the responses the Department had received to question 11, which asked whether
there were specific types of judicial review to which the denial of a renewed oral hearing
would not be appropriate, no-one seems to have mentioned criminal judicial reviews at
all.34 After that discussion the report notes the risk of variability in judicial
decision-making but states that "aggrieved parties would be entitled to appeal to the Court
of Appeal against the refusal of permission, although only on the papers."

Therefore, it appears that the impact of this reform on criminal claimants was not
appreciated, and it was not part of the intention of the reform that any claimants should
have recourse to only one judge, on a single occasion at the permission stage. Analysis of
the publication Civil Justice Statistics Quarterly October—-December 201535 shows that
since 2000 the overall number of applications has increased more than three-fold.36
However this large increase in judicial review which motivated the reforms is not evidenced
in the figures for criminal judicial reviews.37 Criminal judicial reviews have been broadly
stable since 2000, and have dipped slightly in recent years.

Judges, even High Court judges, are not infallible as Imbeah shows. A reasonable measure
to deal with the explosion in judicial review, largely fuelled by immigration cases, has had
the unanticipated effect of chipping away at one of the rarely used but important
constitutional safeguards against unlawful criminal conviction. The two safeguards in Grace
should function in tandem—one of them, arguably the more important, simply does not
operate for criminal claimants. Leggatt J accepted the submission that this put them at a
disadvantage but stated that had the rule been intended not to apply to criminal judicial
review it would have been bound to say so. Absent the unlikely event of a change of heart
in the legislature, or a differing interpretation by a higher court, it seems that a significant
proportion criminal claimants will continue to face that disadvantage indefinitely.

Ben Rich
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to Criminal Proceedings, Law Com. No.324, (HC 329). This proposed a unitary system of appeal from the

Crown Court to the Court of Appeal. There has yet to be a response from the Government.
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